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In the
United States Court of Appeals
For the Seventh G rcuit

No. 91-3007

UNI TED STATES OF AMERI CA,
Pl aintiff-Appellee,

V.

HUMBERTO LECHUGA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Wsconsin.
No. 91-CR-115--Thomas J. Curran, Judge.

ARGUED APRIL 1, 1992--DECI DED SEPTEMBER 18, 1992

Bef ore CUVMM NGS, CUDAHY and EASTERBROOK, Circuit
Judges.

CUM NGS, Circuit Judge. After his May 24, 1988, ar-
rai gnment for possession of cocaine with intent to distrib-
ute and conspiracy therefor, defendant Hunberto Lechuga
was rel eased on bail on the condition that he nmake all
court appearances and report each week to the U S. Pre-
trial Services Ofice. The magi strate judge who presided
over the arrai gnnent advised Lechuga that his narcotics
trial was set for July 5, 1988. Four days before that trial
date, Lechuga's probation officer rem nded defendant that
he was required to attend the July 5, 1988, trial before
Judge Gordon at 10:00 a.m in MI|waukee, W sconsin.

When Lechuga's case was called for trial on July 5, only
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hi s co-def endant appeared. Consequently the district judge
revoked Lechuga's bail and issued a bench warrant for
his arrest. Lechuga was not |ocated until over two years
later. On April 8, 1991, a federal marshal found Lechuga
in a Chicago apartnent carrying a false Illinois driver's
| icense in the nane of Margarito Medi na, and possessi ng
an airplane ticket in that nane for a May 26, 1991, trip
to Los Angeles. A week after he was | ocated, Lechuga
was indicted under 18 U S.C. sec. 3146(a)(1l) for failure "to
appear before a court as required by the conditions of
his rel ease."

In May 1991, a jury found Lechuga guilty of both counts
In the narcotics case and subsequently Judge Gordon sen-
tenced himto concurrent sentences of 75 nonths' inpris-
onment. In June 1991, a jury found defendant guilty of
the sec. 3146 failure to appear charge. For that crine, Judge
Curran sentenced defendant to 25 nonths' inprisonnent,
to be served consecutive to the sentence in the narcotics
case. In reaching that sentence, Judge Curran rejected the
pre-sentence report's recommendation that the defendant
receive a two-level decrease for acceptance of responsibil-
ity under United States Sentencing GQuideline ("U S.S.G")
sec. 3E1.1. It is fromthat proceeding before Judge Curran
t hat Lechuga now appeal s.

Lechuga rai ses nunerous challenges to his conviction
and sentence under 18 U S. C. sec. 3146. W affirmthat con-
viction but remand for resentencing, as requested by both
parties.

Adm ssion of certified court records

Def endant first objects to the district court's adm ssion
of nine governnent exhibits (Exhibits 3, 4, 6, 7, 8, 9, 10,
11 and 13). Those exhibits consist of various court records,
whi ch include an Order Setting Conditions of Rel ease, an
Appear ance Bond, and m nutes from several court proceed-
I ngs. Each of the public docunents contained the required
certification, and each was admtted as a self-authenticating
docunment. See Rule 902(4) Federal Rules of Evidence. The
def endant nakes no objection to the authentication, and
| ndeed concedes that the docunents were appropriately
determ ned to be self-authenticating (Br. 16). Neverthel ess,
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he contends that the docunents should not have been ad-
mtted because they contain hearsay and because the gov-
ernnment failed to lay a foundation for their adm ssion. Ac-
cording to the defendant, in order to admt the docunents,
t he governnent nust prove that the nmakers of the docu-
nments, such as the magi strate judge or the court clerk,
were unavailable for trial. He also asserts that the docu-
ments nust neet hearsay exceptions such as the excep-

tion for recorded recollections. In that vein, the defen-
dant suggests, for exanple, that before the governnent

may admt the certified mnutes of court proceedings, the
court clerk nust testify that she no | onger renenbers

the events transcri bed, but recorded them when the nat-
ter was fresh in her nenory.

Even if these docunents are hearsay, the defendant's
argunent is easily rejected by reference to Rule 803 of
the Federal Rules of Evidence entitled Hearsay Excep-
tions; Availability of Declarant Imuaterial. Rule 803 pro-
vides in relevant part:

The followi ng are not excluded by the hearsay rul e,
even though the declarant is available as a w tness:
* * * (8) Public Records and Reports. Records, re-
ports, statenents, or data conpilations, in any form
of public offices or agencies, setting forth (A the ac-
tivities of the office or agency, or (B) matters ob-
served pursuant to duty inposed by law as to which
matters there was a duty to report, excluding, how
ever in crimnal cases matters observed by police of-
ficers and other | aw enforcenent personnel, or (O
in civil actions and proceedi ngs and agai nst the Gov-
ernment in crimnal cases, factual findings resulting
froman investigation nmade pursuant to authority
granted by law, unless the sources of information or
ot her circunstances indicate |ack of trustworthiness.

When an aut hori zed person certifies facts asserted in
public records and reports, such as the fact that defen-
dant was rel eased on bond, or the fact that at arraign-
ment the nmagistrate judge instructed Lechuga to appear
at trial on July 5, those assertions are adm ssi bl e under
the public records exception to the hearsay rules. In the
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Matter of QI Spill by the Anbco Cadi z, 954 F.2d 1279,
1307-1308 (7th Gr. 1992), United States v. Lununba, 794
F.2d 806, 815 (2d Cir. 1986), certiorari denied, 479 U S
855. The court records at issue in this case were proper-
|y received in evidence under Rule 902(4) and Rul e 803(8)
of the Federal Rules of Evidence. United States v. Kord,
836 F.2d 368, 376 (7th Cr. 1988), certiorari denied, 488
US 824, Oiental Health Spa v. Cty of Fort \Wayne, 864
F.2d 486 (7th Cr. 1988).

Adm ssion of tape recording of arraignnent and pl ea

Def endant al so chal | enges the adm ssi on of governnent
Exhibit 12, a certified copy of the tape recording of the
May 24, 1988, arraignnent and plea before Magistrate
Judge Goodstein in United States v. Hunberto Lechuga,
Case No. 88-CR-59 (involving conspiracy and possessi on
of cocaine). That tape shows, anong ot her things, that
the magi strate ordered Lechuga to appear at trial on July
5, 1988. This exhibit bore the follow ng certification signed
by the deputy clerk and dated June 24, 1991:

US Dstrict Court, Eastern Dis. of Ws. | hereby
certify that this is a true and correct copy of the
original now renmaining of record in ny office. Sofron
B. Nedil sky, derk.

This certification establishes that the tape recordi ng was
a "true, accurate and authentic" recording of the May 24,
1988, arraignnent and plea as required by United States

v. Carrasco, 887 F.2d 794, 802 (7th Cr. 1989). Since Ex-
hibit 12 was a certified copy of a public record, it was
adm ssi bl e under Rul es 803(8) and 902(4) of the Federal

Rul es of Evidence. Oriental Health Spa v. Gty of Fort
Wayne, 864 F.2d 486, 490 (7th G r. 1988).

Jury Instruction
Def endant next submts that his requested instruction
11 shoul d have been given by the trial judge. It provided

as foll ows:

In order for the governnent to convict M. Lechuga
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It nmust prove beyond a reasonabl e doubt that Judge
Gordon revoked M. Lechuga's bond after 10:00 a.m
on July 5, 1988.

The defendant's proffered instruction is not a correct state-
ment of |aw. Section 3146(a) of Title 18 of the United States
Code states that "Woever, having been rel eased under

this chapter know ngly--(1) fails to appear before a court

as required by the conditions of his release * * * shall

be puni shed as provided in subsection (b) of this section.”
In order to prove a violation under sec. 3146(a)(1), the gov-
ernnment nust prove that the defendant 1) was rel eased

on bail, 2) was required to appear in court, 3) was aware

of this required appearance, 4) failed to appear as required,
and 5) was willful in his failure to appear. United States

v. MGIIl, 604 F.2d 1252 (9th Cr. 1979), certiorari deni ed,
444 U.S. 1035. Even assum ng arguendo that the district

court revoked Lechuga's bail at 9:55, the state's ability

to prove these five elenents was not frustrated. Unlike
United States v. Castaldo, 636 F.2d 1169 (9th Gr. 1980),

on which Lechuga relies (Br. 32-33), this case does not

i nvol ve a defendant's failure to appear for a trial that was
schedul ed after the defendant was already a fugitive from
the law, having failed to appear for an earlier court date.
The instruction was rightly refused.

Application of Sentencing Quidelines

At sentencing on the obstruction offense the district
court conputed Lechuga's crimnal history score as in-
cluding his conviction for the underlying narcotics charge.
Therefore the court sentenced Lechuga within the guide-
| ine range for a base offense |evel of 15 and a crim nal
hi story category of Il. However, as the United States
Sent enci ng Comm ssion recently clarified when it added
Application Note 4 to guidelines sec. 2J1.6, if the defendant
I s sentenced on the underlying offense before being sen-
tenced on the failure to appear offense, "crimnal history
points for the sentence inposed on the underlying offense
are to be counted in determ ning the guideline range on
the failure to appear offense only where the offense * * *
constituted a failure to report for service of sentence."”
Lechuga's case involved a failure to report for trial, not
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a failure to report for service of sentence. Thus his con-
viction for the drug offenses should not have increased

his crimnal history category. The proper category is cate-
gory | rather than category Il. Accordingly, the applicable
sentenci ng range for the obstruction offense should have
been 18-24 nonths, rather than 21-27 nonths. As such,

the 25-nonth sentence i nposed by Judge Curran was out -

side the perm ssible guideline range.

For the purpose of remand, and in the event that Le-
chuga's underlying conviction is upheld, we address the
appropri ate manner of sentencing under the guidelines
when, at separate trials, a defendant has been convicted
of an underlying offense and of failure to appear for trial.
When a defendant is convicted in separate trials of two
crinmes that would be grouped if they had been consoli -
dated in a single trial, the second trial court should im
pose a total sentence comensurate with that which the
def endant woul d have recei ved had the of fenses been
grouped at a single trial. This is so even if the second
court nust depart downward fromthe guidelines to achieve
such a result. This procedure accords with the sentencing
gui del i nes' purpose "to avoid unwarranted sentence dis-
parities anong defendants with simlar records who have
been found gquilty of simlar conduct.” 18 U S.C. sec. 3553.
The goal of elimnating unwarranted sentence disparities
directly pertains to the grouping provisions which were
devised "in order to limt the significance of the forma
chargi ng decision." Introductory Comrent, Section 3, Part
D--Multiple Counts. Thus in the second trial, the district
court nmust inpose a total sentence equal to that which
woul d have been inposed in a single trial. See U S. S. G
sec. 5GL. 3(b) and Commentary.

When a defendant has been convicted of an underlying
offense and a failure to appear offense at a single trial, the
Application Notes to the guidelines explicitly provide that
t hose of fenses should be grouped for sentencing. Appli-
cation Note 3 to sec. 2J1.6 to the Novenber 1, 1991, gui de-
| ines provides that "in the case of a conviction on both
t he underlying offense and the failure to appear [other
than a failure to appear for service of sentence], the fail-
ure to appear is treated under sec. 3Cl.1 (Cbstructing or
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| npedi ng the Adm nistration of Justice) as an obstruc-

tion of the underlying offense; and the failure to appear
count and the count(s) for the underlying offense are
grouped toget her under sec. 3D1.2(c)." See also Application
Note 6 to sec. 3Cl.1. Although the Application Notes to the
guidelines in force at the tinme of Lechuga's sentencing

were slightly less explicit, they nevertheless |ead to the
sane result. Application Note 6 to sec. 3ClL.1 of the Novem
ber 1990 guidelines states: "Were the defendant is con-
victed of both the obstruction offense and the underly-

I ng offense, the count for the obstruction offense will be
grouped with the counts for the underlying offense under
subsection (c) of sec. 3Dl1.2 (G oups of O osely-Related Counts).
The offense level for that group of closely-related counts
wll be the offense level for the underlying increased by the
2-1 evel adjustnent specified by this section, or the offense
| evel for the obstruction offense, whichever is greater."/1
Under those Application Notes, if Lechuga had been con-
victed of both offenses during one trial, the failure to appear
of fense (Case No. 91-CR-115) would have been treated

as an "Qbstruction"” of the underlying drug offenses (Case
No. 88-CR-59). This grouping would result in a two-Ievel
enhancenent for the obstruction offense. Wen added to

t he defendant's base offense |evel of 26 for the drug of-
fenses, that enhancenent woul d have yielded a Level 28

of fense, and a sentencing range of 78 to 97 nonths' Im
prisonnent. In this case then, the total sentence inposed

on Lechuga for the underlying offenses and the obstruc-

tion offense may not exceed 97 nonths unless there are
grounds for upward departure. Since Judge Reynol ds sen-
tenced Lechuga to two concurrent 75-nonth sentences,

Judge Curran's sentence for the failure to appear offense
coul d not exceed 22 nonths.

O course, this analysis pertains only if Lechuga's un-
derlying drug conviction is upheld. If that conviction is
reversed, Judge Curran should resentence the defendant
for the failure to appear offense as though that offense
I's his sole conviction.

Denial of credit for defendant's
acceptance of responsibility
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Judge Curran did not award defendant the two-Ievel
reduction he sought for acceptance of responsibility as set
forth in US S. G sec. 3EL.1. Adistrict court's determ nation
of a particular defendant's acceptance of responsibility is
a factual determnation to which we defer absent evidence
of clear error. Here the court denied defendant that reduc-
tion, which was reasonabl e based on the defendant's fail -
ure to surrender voluntarily and based on his own false
identification to officers in Chicago. The ruling was not
erroneous. United States v. Knorr, 942 F.2d 1217, 1223
(7th Gr. 1991).

Def endant's conviction is affirnmed but the cause is
remanded to Judge Curran for resentencing.

FOOTNOTE

/1

The Novenber 1990 Application Note 3 to sec. 2J1.6 is
not to the contrary. That Note nerely provides that or-
dinarily the penalty for a failure to appear offense wl|l
not be increased by an obstruction enhancenent.
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