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ISSUES PRESENTED FOR REVIEW

l. Whether Thornton’s Peete/Howard “nexus” claim is
barred under Wis. Stat. §974.06(4) and State v. Escalona-Naranjo, 185
Wis.2d 168, 517 N.W.2d 157 (1994).

Mr. Thornton was convicted following a jury trial and received
enhanced sentences based on the dangerous weapons enhancer in Wis.
Stat. §939.63. After this Court’s decision in  State v. Howard, 211
Wis.2d 269, 564 N.W.2d 753 (1997), he sought relief in the circuit
court under Wis. Stat. §§973.13 & 974.06 based, inter alia, on the fact
that the jury was not instructed, and accordingly did not decide,
regarding the nexus required for application of the enhancer under
§939.63. The circuit court, however, held the claim procedurally barred
under Wis. Stat. §974.06(4) and State v. Escalona-Naranjq 185 Wis.2d
168, 517 N.W.2d 157 (1994), due to a prior, pro se motion filed by
Thornton. .

In a split decision, the Court of Appeals affirmed. The majority
agreed with the circuit court, holding that Thornton theoretically could
have raised the Howard nexus claim in his pro se §974.06 motion filed
on April 2, 1998, and that his ignorance of the basis for such a claim at
that time did not constitute “sufficient reason” for his failure to raise it
in that motion. Judge Schudson, in dissent, claimed that “sufficient
reason” was shown by the facts that Thornton’s request for appointment
of counsel prior to his April 2, 1998 motion was denied, so he was left
without counsel on any potential Howard issue, that he did not in fact
know the legal basis for the claim prior to denial of his April 2, 1998
motion, and that he did not strategically delay raising the claim, but
instead raised it as soon as he became aware of it.

2. Did the trial court's failure to instruct on the nexus
between possession of the gun and the substantive offenses of convic-
tion, as required by State v. Peete, 185 Wis.2d 4, 517 N.W.2d 149
(1994), and State v. Howard, 211 Wis.2d 269, 564 N.W.2d 753
(1997), mandate vacation of the enhancer sentences on those offenses.

Because it concluded that Thornton’s claim was barred under

-vii-




§974.06(4), the circuit court did not address the claim on its merits. For
the same reason, neither did the Court of Appeals.
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STATE OF WISCONSIN
IN SUPREME COURT

Appeal No. 01-1402

STATE OF WISCONSIN,

Plaintiff-Respondent,
V.

WILLIAM H. THORNTON, JR.,

Defendant-Appellant-Petitioner.

BRIEF OF
DEFENDANT-APPELLANT-PETITIONER

STATEMENT OF THE CASE

OnJuly 31, 1992, William H. Thornton was convicted following
ajury trial of First Degree Reckless Endangering Safety, while armed,
Possession of a Controlled Substance (cocaine) with Intent to Deliver,
while armed, Bail Jumping, Possession of Controlled Substance
(marijuana) while armed, and Failure to pay a Controlled Substance
Tax (R67)." On August 14, 1992, the Milwaukee County Circuit Court,
Hon. Janine Geske, Circuit Judge, presiding, sentenced Thornton to
maximum, consecutive sentences of 9 years, 9 years, 9 months, 12
months, and 5 years, respectively, totaling 24 years, 9 months incarcera-
tion {R39:1-2; R68:54-55). Of that sentence, 8' years were attribut-

: Throughout this Brief, references to the record will take the
following form: (R__: ), with the R__ reference denoting record document
number and the following :__ reference denoting the page number of the document.
Where the referenced material is contained in the Appendix, it will be further
identified by Appendix page number as App. .




able to the weapons enhancer.’

The court of appeals affirmed Thormton’s convictions on direct
appeal on June 14, 1994 (R70). The appeal raised no challenge to his
convictions for the weapons enhancers.

In December, 1995, while represented by counsel, Thornton
filed a motion for post-conviction relief pursuant to Wis. Stat. § 974.06,
challenging the effectiveness of trial and post-conviction counsel in
connection with a suppression issue (R74). The motion raised no
challenge to the “while armed” aspect of his convictions. The circuit
court denied the motion (R77), the court of appeals affirmed (82) and
this Court denied review (R83).

On June 26, 1997, this Court first mandated retroactive
application of its decision in State v. Peete, 185 Wis.2d 4,517 N.W.2d
149 (1994), requiring instructions and a jury finding of a nexus between
the weapon and the substantive offense, to cases such as Mr. Thorn-
ton’s. See State v. Howard, 211 Wis.2d 269, 564 N.W.2d 753 (1997).}

On April 2, 1998, acting pro se, Thornton filed a second §974.06
motion. The motion challenged his drug tax conviction under State v.
Hall, 207 Wis.2d 54,557 N.W.2d 778 (1997), but did not challenge the
dangerous weapon enhancers (R86). On April 8, 1998, the circuit court
vacated Thornton’s drug tax conviction but otherwise denied the
motion (R91). On May 7, 1998, that court likewise denied Thornton’s
motion for reconsideration (R92; R93), and Thornton appealed (R94).

Prior to filing his  pro se motion, Thornton had sought the
assistance of the State Public Defender. While that agency appointed

2 At the time, the base sentence for first degree reckless endanger-
ment, a Class D Felony, was up to five years, Wis. Stat. §341.30(1) (1991-92), as
was that for the cocaine charge, Wis. Stat. §161.41(1m)(c)(2) (1991-92). Each
could be enhanced by up to four years if committed while possessing a dangerous
weapon. Wis. Stat. §939.63(1)(a)3 (1991-92). The marijuana possession was a 6-
month misdemeanor, Wis. Stat. §161.41(3r) (1991-92), which could be enhanced
by up to 6 months under Wis, Stat. §339.63(1)(a}] (1991-92}.

. This Court overruled a different point in Howard in State v.
Gordon, 2003 WI 69, 262 Wis.2d 380, 663 N.W.2d 765.
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counsel to raise the Hall challenge, it refused to permit that counsel to
review the case for other challenges to Thornton’s convictions (R114
(Affidavit of Background Material)).* Because Thornton wished to
raise additional claims regarding the search which gave rise to the
charges against him, he was forced to proceed without counsel (/d.).

Sometime after denial of his motion for reconsideration, Mr.
Thornton first learned of the decisions in  Peete and Howard (R114
(Affidavit of Background Material)), and he then took a series of
actions seeking to have that issue heard. He moved to remand the case
to the circuit court for consideration of the Peete/Howard “nexus issue
(R99). By Order dated June 30, 1998, that motion was denied (100).

Thornton’s motion to the court of appeals for appointment of
counsel likewise was denied. See State v. William Thornton, Appeal
No. 98-1312 (July 6, 1998). He subsequently sought a voluntary
dismissal of the appeal so he could raise the “nexus” claim (R101) and,
on August 27, 1998, filed a §974.06 motion raising that claim (R102).
When Thomton reinstated the appeal effective September 1, 1998
(R103), however, the circuit court dismissed the new motion for lack
of junisdiction (R104). On September 9, 1998, that court similarly
denied, for lack of jurisdiction, Thornton’s amended §974.06 motion,
again raising the “nexus” claim (R105; R106). Several subsequent
requests from Thomnton to consider this new claim pending the appeal
were equally unsuccessful (R107; R108; R109), and the court of
appeals rejected similar attempts to include that claim on the appeal.
On May 26, 2000, the court of appeals affirmed denial of Thornton’s
April 2, 1998 motion (R96).

On May 2, 2001, Mr. Thornton filed the motion at issue on this
appeal. That motion, inter alia, sought vacation of the enhancer

This means that the representation of your present attorney,
William 8. Coleman, is limited to the tax stamp count. He is not
authorized to, and will in fact not [sic], look into challenges to the
other counts.

(R114 (letter, William J. Tyroler to William Thornton (7/23/97)).

3




portions of his sentence pursuant to Wis. Stat. §§973.13 and 974.06, on
the grounds that the jury was not instructed on the Peete/Howard nexus
requirement and accordingly did not find that essential element of the
dangerous weapons enhancer. (R114). Mr. Thornton explained in a
supporting affidavit that he was pro se, had no previous legal educa-
tion, and was not aware of the decisions in Peete and Howard until
after he filed his appeal from denial of his April 2, 1998 motion.
(R114).

On April 5,2001, the circuit court, Hon Clare L. Fiorenza, found
that Thornton could have raised this issue in his April 2, 1998 motion
and concluded that it therefore was barred under Wis. Stat. §974.06(4)
and State v. Escalona-Naranjo, 185 Wis.2d 168, 517 NW.2d 157
(1994). (R115; App. 9-12). The court denied Thornton’s reconsidera-
tion motion {R116) on May 7, 2001 (R117; App. 13).

Thornton appealed pro se and, on March 5, 2002, the court of
appeals affirmed. While two members of that court agreed that
Thornton’s claim is barred by §974.06(4) anfscalona-Naranjo, Judge
Schudson in dissent argued that it was not. (App. 1-8).

TRIAL EVIDENCE

Shortly before 8:00 p.m. on February 10, 1992, an under cover
police officer unsuccessfully attempted to purchase cocaine from
Derrick Crawley at 3317-A North Fourth Street in Milwaukee (R59:44-
46). Soon thereafter, a team of police officers executed a “no knock™
search warrant naming Derrick at that address (R59:60-66, 153-60;
R61:12). The officers, wearing black hooded sweatshirts, body armor,
and masks, broke down the door and quickly ran upstairs sounding like
“a heard of elephants” (R59:62, 110-13, 155-56; R62:5; R64:29-30).
As they burst into the kitchen area of the upstairs apartment, Thornton
fired a single shot while backing out of the room, missing the officers
but striking a tear gas canister on the belt of one officer (R59:66-72, 78-
79, 94, 115-16, 169-62).

The police returned fire as Thornton backed through a doorway



and out of the room, but they also missed (R59:71, 163; R60:31-32).
Thornton was captured by other officers after he attempted to escape by
jumping off the second floor porch (R59:55, 60-62, 118-19, 126-28,
172-81). While in the ambulance to the hospital following for
treatment of injuries incurred during the arrest, Thornton stated that he
would not have shot had he known it was the police (R60:187).

The police ultimately found about 3% grams of marijuana and
about 16%2 grams of cocaine on a living room table in the apartment
(R59:104-05; R60:69-70, 86-87; R63:16; R64:111-12). Derrick
Crawley, who left the premises shortly before execution of the warrant,
was arrested nearby (R59:47-49).

Thornton testified that he was at the apartment to visit Derrick
Crawley (R64:120; R65:53). While there, he smoked a couple of
marijuana cigarettes and used some of Crawley’s cocaine (R64:123,
127, 130). Others arrived and they all shot dice for a while, with
Thornton winning about $1,700 (R64:126). Some time after the others
left, and after Thornton had used more cocaine and marijuana and felt
high, he was preparing to leave when Crawley asked to borrow his car
for a few minutes (R64:130-33; R65:49-50, 75-76, 88-89).

While waiting for Crawley to return, Thornton heard a loud bang
and then shouting and saw a guy with a mask and a gun enter the
kitchen (R64:135-36). Thornton feared for his life. He did not know
who was breaking into the apartment and did not realize that they were
police until after he had shot in what he believed to be self-defense
(R64:137-38, 140-41; R65:94-96, 101-02). Thornton admitted
possessing the marijuana, knowing that the drugs were there, and that
he was there to use marijuana and cocaine (R65:3-4, 49). He also knew
that Derrick Crawley sold drugs from that house, although Thornton did
not participate and did not intend to sell any (R65:19, 65-66, 99).

Having been robbed previously, Thornton possessed the gun for
his own protection against persons who might try to harm him (R65:89-
90). He knew it was illegal, but “felt like [he] had to look out for [his]
life before the law” (R65:90). He “was prepared to use it if [his] life



was ever chanced [sic]” (/d.).

SUMMARY OF ARGUMENT

Under Wis. Stat. §974.06(4) and State v. Escalona-Naranjo, 185
Wis.2d 168, 517 N.W.2d 157 (1994), a criminal defendant seeking to
raise a new challenge to his or her conviction or sentence under Wis.
Stat. §974.06 following a prior challenge must show a “sufficient
reason” why the new claim was not raised (or was inadequately raised)
in the prior proceedings. While the courts have identified a few
specific circumstances constituting “sufficient reason,” such as
ineffectiveness of post-conviction or appellate counsel or the interven-
ing pronouncement of a new legal rule, the broader meaning of
“sufficient reason” remains undefined. This case addresses the broader
meaning of that term.

Asismore fully explained below, there are at [east three possible
interpretations of the “sufficient reason” standard. The circuit court
and the court of appeals majority take the most strident approach,
holding that relief is barred whenever a claim theoretically was
available at the time of a prior post-conviction motion. Because this
Court had decided State v. Howard, 211 Wis.2d 269, 564 N.W.2d 753
(1997), before Thomton’s April 2, 1998, pro se §974.06 motion, relief
is barred under that theory (App. 3-5), even though it is undisputed that
Thornton did not in fact know of that possible ground for relief at the
time and had received no assistance of counsel with regard to that
claim. .

Judge Schudson’s dissent takes a more practical and equitable
approach (App. 6-8), analyzing whether the defendant knew of the
basis for the claim and strategically chose not to raise it in a previous
motion and whether the defendant had the assistance of counsel with
regard to the specific claim.

The legislative history of §974.06(4), however, reflects the most
appropriate and equitable standard. That history reflects an intent to
incorporate into state law the same relatively permissive standards for



procedural default then dictated by the United States Supreme Court for
successive federal habeas petitions. Under that standard, the types of
“sandbagging” or strategic withholding of claims decried by this Court
in Escalona-Naranjo are prevented. At the same time, however, the
overriding goal of justice is furthered because there is no bar unless the
defendant in fact knew the basis for the claim and intentionally omitted
it from the prior motion.

On the substantive issue, the state has never disputed Thornton’s
claim that he was denied the right to a jury verdict on the necessary
elements of the weapons enhancer under State v. Peete, 185 Wis.2d 4,
517 N.W.2d 149 (1994), and State v. Howard, 211 Wis.2d 269, 564
N.W.2d 753 (1997), focusing instead solely on the asserted procedural
default under §974.06(4). Because his trial suffers from the same
defects deemed fatal in Peete and Howard, Thomton is entitled to
vacation of the weapons enhancers on Counts 1, 3, and 5 and the
sentences on those counts.

ARGUMENT
L

THORNTON’S “NEXUS” CLAIM IS NOT
BARRED BY WIS. STAT. §974.06(4)

Although the Peete/Howard issue raised in Thornton’s §974.06
motion was not raised on his direct appeal or his first two §974.06
motions, he is not barred from raising that issue now under Wis. Stat.
§974.06(4) as construed in State v. Escalona-Naranjo, 185 Wis.2d 168,
517 N.W.2d 157 (1994).° A motion under Wis. Stat. §974.06 remains

3 Thornton’s various pro se motions filed between June and

December, 1998 (R99-R109), are irrelevant to the “sufficient reason” analysis.
Because the case was then pending in the Court of Appeals, the circuit court was
without jurisdiction to hear the motions and dismissed them accordingly. See Wis.
Stat. §808.075(3). Motions dismissed on procedural grounds do not count as prior

{continued...)




appropriate where, as here, the defendant has “sufficient reason” fornot
having raised the issue on direct appeal. Wis. Stat. §974.06(4); State
v. Howard, 211 Wis.2d 269, 564 N.W.2d 753, 761-62 (1997).

A. Legal Background.
1. The “sufficient reason” requirement.

Thornton raised his claims in this matter, in part, under Wis.
Stat. §974.06(1). Section 974.06 of the Wisconsin Statutes (App. 14)
provides a procedure for post-conviction relief applicable following
either completion of a direct appeal or expiration of the time for filing
such an appeal. Under §974.06, a person in custody may, after the time
for direct appeal expires, move the court which imposed sentence to
vacate or set aside that sentence on the grounds, inter alia, that it “was
imposed in violation of the U.S. constitution or the constitution or laws
of [Wisconsin], [or] that the court was without jurisdiction to impose
such sentence....” Wis. Stat. §974.06(1).

Although “[a] sec. 974.06 motion 1s not a complete substitute for
an appeal,” “[t]his simply means that not every issue which can or
should be raised on direct appeal can also be raised by this post-
conviction motion.” Loop v. State, 65 Wis.2d 499, 222 N.W.2d 694,
696 (1974). Specifically, §974.06 is limited to jurisdictional and
constitutional claims. See, e.g., id., 222 N.W.2d at 695. “Issues of
constitutional dimension can be raised on direct appeal and can also be
raised on 974.06 motion.” Id. at 696.

The right to seek relief from constitutional or jurisdictional

’(...continued)

motions triggering the “sufficient reasons” requirement of §974.06(4). Cf. Estate
of Pfaff, 41 Wis.2d 159, 163 N.W.2d 140 (1968) (prior dismissal of premature
appeal not res judicata because it did not reach merits presented on this appeal);
Matter of J.S., 144 Wis.2d 670, 425 N.W.2d 15, 17 n.2 (Ct. App. 1988) (prior
appeal dismissed as moot -- prior judgment not law of the case). See also Stewart
v. Martinez-Villarial, 523 U.S. 637 (1998) (dismissal of federal habeas petition on
procedural grounds does not render later petition a “second or successive petition”
subject to special requirements).



violations under §974.06(1) is not unlimited, however. Pursuant to
Wis. Stat. §974.06(4),

All grounds for relief available to a person under this
section must be raised in his or her original, supplemental
or amended motion. Any ground finally adjudicated or
not so raised, or knowingly, voluntarily and intelligently
waived in the proceeding that resulted in the conviction
or sentence or in any other proceeding the person has
taken to secure relief may not be the basis for a subse-
quent motion, unless the court finds a ground for relief
asserted which for sufficient reason was not asserted or
was inadequately raised in the original, supplemental or
amended motion.

Id.; see State v. Lo, 2003 WI 107, 264 Wis.2d 1, 665 N.W.2d 756;
State v. Escalona-Naranjo, 185 Wis.2d 168, 517 N.W.2d 157 (1994).

Prior to Escalona-Naranjo in 1994, §974.06(4) was understood
only to bar a second or subsequent §974.06 motion. See, e.g.,
Bergenthal v. State, 72 Wis.2d 740, 242 N.W.2d 199 (1976); State v.
James, 169 Wis.2d 490, 485 N.W.2d 436 (Ct. App. 1992). Escalona-
Naranjo changed the law by overruling Bergenthal. Declaring that
“[w]e need finality in our litigation,” 517 N.W.2d at 163, the Court held
that “[s]uccessive motions and appeals, which all could have been
brought at the same time, run counter to the design and purpose of the
legislation.” Id. at 164.

Section 974.06(4) was not designed so that a defendant,
upon conviction, could raise some constitutional issues
on appeal and strategically wait to raise other constitu-
tional issues a few years later. Rather, the defendant
should raise the constitutional issues of which he or she
1s aware as part of the original postconviction proceed-
ings.

517 N.W.2d at 164. Pursuant to Escalona-Naranjo, when the defen-
dant has filed a post-conviction motion under Wis. Stat. §974.02 and a




direct appeal, he or she may not subsequently raise an issue which
could have been raised on the prior motion absent showing of a
“sufficient reason” for not having raised the issue in the original
motion. /d. at 162.

Because this was not Thomnton’s first challenge to his
conviction, he was required under §974.06(4) to show “sufficient
- reason” why he had not raised his claims in the earlier proceedings.
However, neither the statute nor Escalona-Naranjo defines what
reasons are “sufficient” and, with limited exceptions, the scope of the
“sufficient reason” requirement under §974.06(4) remains unclear.

It is well-settled that constitutionally deficient performance of
appellate or post-conviction counsel will overcome an allegation of
procedural default. See, e.g., Murray v. Carrier, 477 U.S. 478 (1986)
(ineffective assistance of appellate counsel meets “cause and prejudice” -
standard permitting federal habeas review despite failure adequately to
present underlying issue to state courts); see State ex rel. Rothering v.
McCaughtry, 205 Wis.2d 675, 556 N.W.2d 136, 139 (Ct. App. 1996).
Indeed, it must be sufficient, as the ineffective assistance of counsel
under those circumstances renders the initial appeal or post-conviction
proceedings themselves constitutionally defective. Murray, 477 U.S.
at 488; see State v. Knight, 168 Wis.2d 509, 484 N.W.2d 540, 540-41
(1992).

“Sufficient reason” likewise is shown when a defendant seeks
to challenge the effectiveness of counsel who represented him or her
both at trial and on direct appeal. State v. Hensley, 221 Wis.2d 473,
585 N.W.2d 683 (Ct. App. 1998); State v. Robinson, 177 Wis.2d 46,
501 N.W.2d 831, 834 (Ct. App. 1993); see United States v. Taglia, 922
F.2d 413,418 (7th Cir. 1991) (counsel cannot be expected to attack his
own effectiveness)

It also is now established that “sufficient reason” is shown when
the legal basis for a claim did not exist until after the defendant’s prior
efforts at post-conviction relief. State v. Howard, 211 Wis.2d 269, 564
N.W.2d 753, 761-62 (1997); Escalona-Naranjo, 517 N.W.2d at 162
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n.11 (discussing State v. Klimas, 94 Wis.2d 288, 288 N.W.2d 157 (Ct.
App. 1979)).

At issue in this case is the broader meaning of the “sufficient
reason” requirement in §974.06(4) beyond these few established
examples. Statutory construction seeks to “discern and give effect to
the intent of the legislature’ and is reviewed de novo. Lo, 114.

2. The Peete/’Howard “nexus” requirement.

In State v. Peete, 185 Wis.2d 4, 517 N.W.2d 149 (1994), this
Court held that, when a person is charged with a crime “while possess-
ing ... a dangerous weapon” in violation of Wis. Stat. §939.63(1)(a),
simple possession is not enough.® Rather “the state must prove that the
defendant posseséed the weapon to facilitate commission of the
predicate offense.” 517 N.W.2d at 150;see id. at 153-54. Because the
trial court’s instructions did not require the jury to find that required
nexus, the Court was obliged to reverse Peete's conviction:

The nexus required by the “while possessing” language
of sec. 939.63 is an element of sec. 939.63. The Due
Process Clause of the Fourteenth Amendment requires
that the State prove beyond reasonable doubt every
element of the crime charged. [Citations omitted]. In
Peete's case the judgment of conviction under sec. 939.63
must be reversed because the court did not require that
the jury find beyond reasonable doubt that Peete pos-
sessed a dangerous weapon to facilitate the commission
of the predicate drug offense.

Id. at 154.
The Peete Court rejected as irrelevant the state’s suggestion that

. Wis. Stat. §939.63(1)(a) provides:

If a person commits a crime while possessing, using or threatening
to use a dangerous weapon, the maximum term of imprisonment
may be increased . . ..
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the evidence would have supported a conclusion that the nexus

requirement was satisfied:

We are unable to make that determination because a
court may not direct a verdict of guilt against a defendant
in a criminal case. State v. McAllister, 107 Wis.2d 532,
533,319 N.W.2d 865 (1982). Where the finder of fact is
a jury, proof of all essential elements must be tendered to
the jury. /d. The jury must make the factual finding of
whether Peete possessed a handgun to facilitate the
commission of the predicate crime.

Peete, 517 N.W.2d at 154.

“In State v. Howard, 211 Wis.2d 269, 564 N.W.2d 753 (1997),
this Court reaffirmed the holding in =~ Peete. It further expanded
application of that decision to clarify that (1) the requirement of
instruction and a jury finding on the required nexus applies regardless
whether the weapons possession is constructive or actual, 564 N.W.2d
at 759, (2) the holding in Peete is fully retroactive to cases, such as
Thomton’s, on collateral review, id. at 759-61, (3) the pre-Peete failure
to object to omission of the nexus element did not waive the claim, id.
at 762-63, and (4) harmless error analysis does not apply in such cases,
id. at 763-65.

This Court further held that Howard’s failure to raise his
“nexus” claim on direct appeal did not bar relief under Wis. Stat.
§974.06(4) and Escalona-Naranjo. 564 N.W.2d at 761-62. The Court
distinguished Escalona-Naranjo on the grounds that Escalona-Naranjo
had known the basis for his ineffective assistance of counsel claims at
the time he failed to raise them on direct appeal. However, the Court
deemed it “impractical to expect a defendant to present a legal
argument until a higher authority adopts it. Id. at 762 (agreeing with
court of appeals’ conclusion).

This Court in Howard further emphasized Howard’s actual
ignorance of the legal basis for his claim at the time of the prior
challenge to his conviction:
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Unlike the defendant in Escalona-Naranjo, Howard was
not aware of the legal basis for his present motion at the
time of his trial and sentencing. Nor was Howard aware
of the nexus requirement at the time of his earlier
postconviction motions and appeal.

- Id. Thus, even though Howard technically had the same opportunity to
raise the claim as did Peete before him, the Court held that Howard’s
case represented an example of “sufficient reason” under §974.06(4).
Id. _

Most recently, in State v. Gordon, 2003 W1 69, 262 Wis.2d 380,
663 N.W.2d 765, this Court reaffirmed the Peete/Howard nexus
requirement. [d. 931-32 (where jury instructed on “possession”
alternative for weapons enhancer, failure to explain requirement that
defendant possessed weapon to facilitate underlying crime is error).
However, Gordon overruled Howard 's holding that such errors are not
subject to harmless error review. Id. 934-40. Rather, such errors are

harmless if it is ““clear beyond a reasonable doubt that a rational jury
would have found the defendant guilty absent the error.”” Id. 36.

B. Thornton’s “Nexus” Claim is Not Barred by
§974.06(4)

The central question before the Court is whether §974.06(4) bars
Thomton’s nexus claim because he failed to raise it in his second
§974.06 petition, filed pro se on April 2, 1998. Because Thornton’s
direct appeal was decided before Peefe and his first §974.06 petition
came before this Court held  Peefe to be retroactive in Howard,
“sufficient reason”exists under settled law for his not having raised that
claim during those proceedings. See Howard, 564 N.W.2d at 761-62
(sufficient reason shown where legal basis for claim not established
until after prior postconviction proceedings); Escalona-Naranjo, 517
N.W.2d at 162 n.11 (same). _

Because the circuit court had no jurisdiction to hear them,
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Thornson’s various attempts to raise this claim during the appeal of his
second §974.06 petition are irrelevant.  See footnote 4, supra. The
issue thus boils down to whether he had “sufficient reason for not
raising the nexus claim in his pro se §974.06 petition filed on April 2,
1998. '

For several reasons, Mr. Thornton’s claim is not barred by
§974.06(4). First, “sufficient reason” need not be shown where the
claimed error voids application of a sentence enhancer. Second, even
if “sufficient reason” must be shown, it exists where the defendant did
not know the basis for the claim and intentionally omit it from a prior
post-conviction motion. And finally, “sufficient reason” is shown
regarding a claim when the pro se defendant (1) did not knowingly and
intentionally omit a newly available claim, but (2) raised it as soon as
he or she learned the basis for the claim and (3) that defendant was not
previously represented by counsel who reasonably would have known
of the avatlability of the claim.

1. “Sufficient reason” need not be shown where,
as here, the claimed error renders the
sentencing enhancer void.

Given the prior dismissal of the drug tax count, the maximum
authorized sentence in this matter was 11 years, 3 months. Yet,
Thornton is serving a sentence of 19 years, 9 months; 8'% years of that
sentence are directly attributable to the weapons enhancer. See
Footnote 2, supra.

In both his pro se §974.06 motion and in his appellate briefs,
Thornton argued that the “sufficient reason” requirement of §974.06(4)
does not 'apply where, as here, the sentence is in excess of that
authorized by law. The motion expressly relied upon Wis. Stat.
§973.13 (R114), which provides as follows:

Excessive sentence, errors cured. In any case where the
court imposes a maximum penalty in excess of that
authorized by law, such excess shall be void and the

14



sentence shall be valid only to the extent of the maximum
term authorized by statute and shall stand commuted
without further proceedings.

Wis. Stat. §973.13. “When a court imposes a sentence greater than that
authorized by law, § 973.13 voids the excess.” State v. Spaeth, 206
Wis.2d 135, 556 N.W.2d 728, 736-37 (1996) (applying § 973.13 to
sentence imposed upon conviction for OAR).

In State v. Flowers, 221 Wis.2d 20, 586 N.W.2d 175, 176-77,
178-79 (Ct. App. 1998), the court of appeals relied upon §973.13 to
allow challenge to a faulty repeater enhancement despite the defen-
dant’s three prior post-conviction motions. The court reasoned that the
enhancer applies only if the state satisfies its burden of proof and that,
“[i]f the State does not meet the proof requirements of [Wis. Stat.]
§973.12(1), the trial court is without authority to sentence the defendant
as a repeat offender.” Id., 586 N.W.2d at 179 (emphasis in original,
citation omitted). The court concluded that, “if a defendant is sen-
tenced under a penalty enhancer and the State has either failed to prove
the prior conviction or gain the defendant’s admission for such facts,
then §973.13 becomes applicable.” Id.

To adopt the State's argument would promote finality, but
at the expense of justice. It would raise the specter of a
defendant being incarcerated for a term (possibly years)
in excess of that prescribed by law simply because he or
she failed to raise the issue earlier. Such a result is in
direct conflict with the explicit language 0f §973.13. The
State is without authority to incarcerate individuals for a
term longer than the maximum term authorized by law.
Therefore, we conclude that the express statutory man-
date in § 973.13 to alleviate all maximum penalties
imposed in excess of that prescribed by law applies to
faulty repeater sentences and is not “trumped” by a
procedural rule of exclusion.

1d
In State v. Hanson, 244 Wis.2d 405, 628 N.W.2d 759, 763-64
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(2001), this Court approved both the rationale and holding in Flowers,
holding that “to allow the imposition of a criminal penalty where none
1s authorized by the legislature, simply on the basis of waiver, would
ignore the dictate of §973.13.” Id., 628 N.W.2d at 764. See also State
v. Saunders, 2002 WI 107, 17 n.8, 255 Wis.2d 589, 649 N.W.2d 263.

Because the jury did not find the “nexus” element essential to
application of the weapons enhancer, Peete and Howard dictate that the
circuit court had no authority to enhance Thornton’s sentence under
§939.63. See also Apprendi v. New Jersey, 530 U.S. 466 (2000) (any
fact (other than prior conviction) that increases the maximum penalty
must be found by jury beyond reasonable doubt). As recognized in
Flowers and Hanson, therefore, §973.13 applies and Thornton was
entitled to decision on the merits of his Peete/Howard “nexus” claim
without a showing of “sufficient reason” under §974.06(4).

2. “Sufficient reason” exists where the defendant
did not know the basis for a claim and inten-
tionally omit it from a prior post-conviction
motion.

Even 1f the “sufficient reason” standard applies tBeete/Howard
errors, it is satisfied where, as here, the defendant did not knowingly
and intentionally omit the claim from a prior post-conviction motion.

Because the meaning of “sufficient reason” in §974.06(4) is
neither defined in that statute nor clear from its context, construction of
that term turns on legislative intent. E. g., Lo, 14. Direct evidence of
the Legislature’s intent in enacting §974.06(4) is minimal, limited as it
is to a comment to that section:

[Subsection] (4) is taken from the Uniform Post-
Conviction Procedure Act [of 1966] and is designed to
compel a prisoner to raise all questions available to him
in one motion.

Legislative Note to sec. 974.06, Ch. 255, sec. 63, Laws of 1969,
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reprinted in Wis. Stat. Ann. sec. 974.06 comment (West 1998).

As this Court has recognized, although “Wisconsin did not
formally adopt the Uniform Post-Conviction Procedure Act, the
purpose underlying the original sec. 8 was incorporated into sec.
974.06(4).” Escalona-Naranjo, 517 N.W.2d at 161.

The commentary to the 1966 version of the Uniform Actreflects
an attempt to expand the availability of state remedial measures in
criminal cases to reduce the use of federal habeas corpus, while
acknowledging as well the expense of groundless litigation. 11A
U.L.A. 269-70 (Master Edition 1995) (App. 17-18).

The primary concern of the drafters was the effect of inadequate
state post-conviction remedies on the explosion in federal habeas
corpus actions under 28 U.S.C. §2254. 11A U.L.A. 269-70 (App. 17-
18) (stating the “Reason for Proposed Uniform Act”). The Commis-
sioners observed that “[g]reat attention has been given in recent years
to the federal habeas corpus jurisdiction and the federal-state conflicts
believed to be engendered by the use of the federal writ by state
prisoners,” and that “it is clear that the continuing use and, indeed, the
rapid increase in federal habeas corpus petitions for prisoners in state
custody is closely related to the adequacy of post-conviction process in
the state courts.” Jd. at 269 (App. 17). They noted that many states had
so limited the availability of post-conviction remedies that prisoners in
those states “who have bona fide claims of infringement of constitu-
tional right must resort to federal habeas corpus.” Id. Even when
adequate state remedies were available, the multiplicity and complexity
of the available procedures often resulted in “long delays in criminal
administration” and, even when successful, the judgment to this effect
occurs only after years of imprisonment which has turned out to be
illegal.” Id. They also emphasized that the unconstitutional
imprisonment of a person “is abhorrent to our sense of justice.” Id. at
270 (App. 18). ‘

At the same time, the Commissioners noted the effect of
litigating groundless motions on the judicial system and observed that
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“[t]he element of expense is not to be ignored.” Id. Still, the Commis-
sioners primarily were concerned with expeditious and simplified
procedures to ensure state resolution of constitutional claims, and not
with finality as an end in itself. Indeed, they expressly stated a “basic
principle” of the Act to encourage state court decisions on the merits of
constitutional issues rather than technical procedural dismissals:

A basic principle of this Act is that it is preferable

to deal with claims on their merits rather than to seek an

~ elaborate set of technical procedures to avoid considering

claims which we may assume not to be meritorious. Itis

believed that it will be less burdensome to the courts and

more effective in the long run for courts to decide that

claims are not meritorious and so state in written conclu-

sions than to try to administer procedural doctrines to
“save” judicial time and effort.

11A U.L.A. 271 (App. 19).

The specific commentary to §8 of the Uniform Act provides
further insight to the intended balance between expanding the
availability of post-conviction remedies and minimizing the costs of
meritless litigation; between fairness and finality. That Comment
reflects that, far from adopting the strident, absolutist approach
championed by the Court of Appeals majority here (App. 3-5), the
provision was intended to implement the relatively liberal standards for
successive petitions controlling at the time the Uniform Act was

approved:

The Supreme Court has directed the lower federal courts
to be liberal in entertaining successive habeas corpus
petitions despite repetition of issues, Sanders v. United
States,373U.S. 1,83 S.Ct. 1068, 10 L.Ed.2d 148 (1963).
By adopting a similar permissiveness, this section will
postpone the exhaustion of state remedies available to the
applicant which Fay v. Noia,3721.S. 391, 83 S.Ct. 822,
9 L.Ed.2d 837 (1963) holds is required by statute for
federal habeas corpus jurisdiction, 28 U.S.C. Sec. 2254.
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Thus, the adjudication of meritorious claims will increas-
ingly be accomplished within the state court system.

11A U.L.A. 375 (App. 21).

Fay and Sanders reflected the position that criminal defendants
should not be penalized for the defaults of their attorneys in which they
themselves did not participate. Sanders directed the federal courts to
consider successive petitions on the merits unless: (1) the specific
ground alleged was heard and determined on the merits on a prior
application, or (2) the prisoner personally etther deliberately withheld
an issue previously or deliberately abandoned an issue previously
raised. 373 U.S. at 15-19. Fay similarly held that federal habeas relief
would not be denied on the basis of “procedural default” unless the
inmate had “deliberately by-passed the orderly procedure of the state
. courts,” 372 U.S. at 438, by personal waiver of the claim amounting to
“‘an intentional relinquishment or abandonment of a known right or
privilege,”” id. at 439 (citation omitted).

Recall again that the primary purposes of the Uniform Act of
1966 were to expand the availability of state collateral review and to
encourage resolution of such challenges on their merits in an attempt
both to expedite the release of those unconstitutionally imprisoned and
to reduce the number of federal habeas cases. Given those purposes,
it would have been silly to impose a bar on successive proceedings
under §8 more restrictive than that then enforced under federal habeas
law. And, indeed, the Commissioners expressly denied any attempt to
do so:

Since federal and state procedures are closely
linked, as indicated above, state procedures ought to be
uniform to conform to the uniform federal procedures.
The Report of the Special Committee on Habeas Corpus
of the Conference of Chief Justices in 1953 gives per-
haps the basic reason for uniformity:

“If any proposition can be stated dogmatically in
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this field it is this: the state courts must provide
post-conviction corrective process which is at
least as broad as the requirements which will be
enforced by the federal courts in habeas corpus
through the due process clause of the 14™ amend-
ment. A state can call this remedy whatever 1t
wants, but it must proved some corrective pro-
cess.”

11A U.L.A. 271-72 (App. 19-20).

Only years after the standards of Fay and Sanders were
incorporated into Wisconsin law with the adoption of §974.06(4) did
the United States Supreme Court replace those standards with the
restrictive “cause and prejudice” standard for purposes of federal
habeas. See, e.g., Wainwright v. Sykes, 433 U.S. 72 (1977). Construc-
tion of the “sufficient reason” standard in §974.06(4) thus must be
made in light of the permissive standards of Sanders and Fry, not the
preclusive standard of Wainwright. While barring the type of strategic
withholding of claims condemned in Escalona-Naranjo, that section,
as originally intended, did not act to promote finality at the expense of
justice. Cf. Hayes v. State, 46 Wis.2d 93, 175 N.W.2d 625, 631 (1970)
(“It is more important to be able to settle a matter right with a little
uncertainty than to settle it wrong irrevocably™).” Rather, a petitioner’s
lack of knowledge or personal involvement in the failure previousty to |
present an issue constitutes“sufficient reason” to permit the person
claiming unlawful confinement to raise his or her claims under
§974.06.

This is not to say that the defendant’s lack of knowledge is a
necessary prerequisite for a finding of “sufficient reason.” The
Supreme Court recognized in Price v. Johnston, 334 U.S. 266, 292
(1948), that,

! Hayes was overruled on other grounds in State v. Taylor, 60 Wis.2d
506,210 N.W.2d 873, 882 (1973).
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even if it is found that petitioner did have prior knowl-
edge of all the facts concerning the allegation in ques-
tion, it does not necessarily follow that the fourth petition
should be dismissed without further opportunity to
amend the pleadings or without holding a hearing. If
called upon, petitioner may be able to present adequate
reasons for not making the allegation earlier, reasons
which make it fair and just for the trial court to overlook
the delay. The primary purpose of a habeas corpus
proceeding is to make certain that a man is not unjustly
imprisoned. And if for some justifiable reason he was
previously unable to assert his rights or was unaware of
the significance of relevant facts, it 1s neither necessary
nor reasonable to deny him all opportunity of obtaining
judicial relief.

1d at2923

This Court’s decision in Howard is reminiscent of Price and
further supports this construction of the “sufficient reason” standard.
In holding that Howard’s claim was not barred under §974.06(4),
despite the theoretical availability of the claim at the time of his direct
appeal, the Court emphasized Howard’s subjective ignorance of the
legal basis for the claim. 564 N.W.2d at 762.

As in Howard, Thornton “was not aware of the legal basis for
his present motion at the time of his trial and sentencing. Nor was
[Thornton] aware of the nexus requirement at the time of his earlier
postconviction motions and appeal.” 564 N.W.2d at 762. Accord-
ingly, the “sufficient reason” requirement of §974.06(4) is satisfied here
for the same reasons it was satisfied in Howard. Howard, 564 N.W.2d
at 762 (“Howard’s case is just such an example of the ‘sufficient
reason’ exception to the finality of appellate issues under Wis. Stat.
§974.06”).

This approach likewise is fully consistent with this Court’s

! Price was overruled as part of the “cause and prejudice” trend in

McCleskey v. Zant, 499 U.S. 467 (1991).
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analysis in Escalona-Naranjo. The Court there was concerned with
abuses caused by the strategic withholding of certain claims. The Court
emphasized that it intended neither to “forego(] fairness for finality”
nor to “abdicate [its] responsibility to protect federal constitutional
rights.” 517 N.W.2d at 164. The Court summarized its holding in
language barring claims which were intentionally withheld from a prior
motion while permitting those of which the defendant previously had
no knowledge:

Section 974.06(4) was not designed so that a defendant,
upeon conviction, could raise some constitutional issues
on appeal and strategically wait to raise other constitu-
tional issues a few years later. Rather, the defendant
should raise the constitutional issues of which he or she
is aware as part of the original postconviction proceed-
ings.

Id. (emphasis added).

The state has not disputed that Thornton in fact lacked knowl-
edge of the basis for his Peete/Howard “nexus” claim prior to decision
on his April 2, 1998 motion. Once he learned of the basis for that
claim, he promptly made every effort to present it to the courts. Under
the original intent of §974.06(4), his lack of knowledge regarding the
basis for this claim constitutes “sufficient reason” for his not having

raised it previously.

3. “Sufficient reason” exists where defendant did
not knowingly and intentionally omit a newly
available claim from a prior motion and was
not previously represented by counsel regard-
ing the claim.

Even if “sufficient reason” were not otherwise shown, it exists
for the reasons stated in Judge Schudson’s dissent below. Specifically,
Thornton had “sufficient reason” for not previously raising his
Peete/Howard “nexus” claim because (1) he did not in fact know of the
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claim and intentionally or strategically omit it from his pro se, April 2,
1998 motion, (2) he attempted to raise the claim as soon as he learned
the basis for it, and (3) he was not previously represented by counsel
who reasonably would have known of the availability of the claim.
(App. 6-8).

Pro se inmates seeking collateral review of their convictions
occupy a unique position in the law. While not legally entitled to
counsel following the direct appeal, the courts acknowledge that the
special disabilities suffered by pro se inmates in seeking collateral
review of their incarceration mandates a certain level of flexibility
regarding procedural niceties, especially when violation results in
waitver:

Prisoners are often unlearned in the law.... Since they act
so often as their own counsel in habeas corpus proceed-
ings, we cannot impose on them the same high standards
of the legal art which we might place on the members of
the legal profession.

Price v. Johnston, 334 U.S. 266, 292 (1948), overruled on other
grounds by McCleskey v. Zant, 499 U.S. 467 (1991). See also Holiday
v. Johnston, 313 U.S. 342, 350 (1941) (pro se petition for habeas
corpus ought not be scrutinized for technical nicety); Brown v. Roe, 279
F.3d 742, 746 (9™ Cir. 2002); Balistreri v. Pacifica Police Dept., 901
F.2d 696, 699 (9th Cir.1988) (“This court recognizes that it has a duty
to ensure that pro se litigants do not lose their right to a hearing on the
merits of their claim due to ignorance of technical procedural require-
ments”).

Contrary to the court of appeals’ suggestion (App. 4), this Court
is in accord, holding that pro se prisoners “deserve some leniency with
regard to waiver of rights.” Waushara County v. Graf, 166 Wis.2d 442,
480 N.W.2d 16, 19 (1992) (citation omitted).

We recognize that the confinement of the prisoner and
the necessary reasonable regulations of the prison, in

23




%

addition to the fact that many prisoners are “unlettered
and most are indigent, make it difficult for a prisoner to
obtain legal assistance or to know and observe jurisdic-
tional and procedural requirements in submitting his
grievances to a court.

State ex rel. Terry v. Traeger, 60 Wis.2d 490, 211 N.W.2d 4, 7-8
(1973).° See also State ex rel. Anderson-Elv. Cooke, 2000 W1 40 928-
29,234 Wis.2d 626, 610 N.W.2d 821, 827-28 & n.11.

Given this leniency, Thornton’s actual ignorance of the
Peete/Howard “nexus” claim at the time of his prior motion, and the
total absence of the type of strategic withholding of claims which
concerned this Court in Escalona-Naranjo, see 517 N.W.2d at 164, he
has demonstrated “sufficient reason” for failing to include that claim in

his prior motion.
IL.

THORNTON IS ENTITLED TO RELIEF
UNDER PEETE AND HOWARD

Because they concluded that Thornton’s claims were barred by
§974.06(4), neither the circuit court nor the court of appeals addressed
those claims on the merits. The state, moreover, chose below not to
dispute the merits of Thornton’s claims, focusing solely on the

’ Similar concerns underlie the due process right to counsel on direct
appeal:

In bringing an appeal as of right from his conviction, a criminal
defendant is attempting to demonstrate that the conviction, with its
consequent drastic loss of liberty, is untawful. To prosecute the
appeal, a criminal appellant must face an adversary proceeding
that--like a trial--is governed by intricate rules that to a layperson
would be hopelessly forbidding. Anunrepresented appellant--like
an unrepresented defendant at trial--is unable to protect the vital
interests at stake.

Evitts v. Lucey, 469 U.S. 387, 396 (1985).
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perceived procedural bar. See Brief of Plaintiff-Respondent State of
Wisconsin in Court of Appeals. Under firmly established law,
however, Thornton is entitled to relief.

Thomton was convicted of three counts to which the state
attached the weapons enhancer under Wis. Stat. §939.63: first degree
reckless endangerment, possession of cocaine with intent to deliver, and
simple possession of marijuana. The circuit court imposed the
maximum, consecutive sentences on each count, resulting in a total
sentence 8% years longer than that permitted without the weapons
enhancers. See Footnote 2, supra.

Imposition of the weapons enhancer in this case fails for the
same defect found to have violated Due Process in State v. Howard,
211 Wis.2d 269, 564 N.W.2d 753 (1997), and State v. Peete, 185
Wis.2d 4, 517 N.W.2d 149 (1994). Here, as in Peete, the trial “court
did not require that the jury find beyond reasonable doubt that [Thorn-
ton] possessed a dangerous weapon to facilitate the commission of the
predicate offense[s].” 517 N.W.2d at 154. See also Apprendi, supra.
Instead, the court instructed the jury in language conceptually indistin-
guishable from that found unconstitutional in both Peete and Howard:

If you find the defendant guilty of any of the
foregoing offenses, you must answer the following
questions, and these questions are actually found on the
verdicts. Did the defendant commit the crime of
attempted first degree intentional homicide or first degree
recklessly endangering safety or second degree recklessly
endangering safety while possessing a dangerous
weapon?

Before you may answer this question yes, you
must be satisfied beyond a reasonable doubt that the
defendant committed the crime while possessing a
dangerous weapon. Dangerous weapon means any
firearm.

If you are satisfied beyond a reasonable doubt that
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the defendant committed the crime of attempted first
degree intentional homicide or first degree recklessly
endangering safety or second degree recklessly
endangering safety while possessing a dangerous
weapon, you should answer the question yes. If you are
not so satisfied, you must answer the question no.

% * *

If you find the defendant guilty of either posses-
sion with intent to deliver or possession of cocaine, you
must answer the following question: Did the defendant
commit the crime of possession of cocaine with intent to
deliver or possession of cocaine while possessing a
dangerous weapon? Before you may answer this ques-
tion yes, you must be satisfied beyond a reasonable doubt
that the defendant committed the crime while possessing
a dangerous weapon. Dangerous weapon means any
firearm.

If you are satisfied beyond a reasonable doubt that
the defendant committed the crime of possession of
cocaine with intent to deliver or possession of cocaine
while possessing a dangerous weapon, you should
answer the question yes. If you are not so satisfied, you
must answer the question no.

* * %

Count 5 of the Information alleges not only the
defendant committed the crime of possession of
controlled substance, marijuana, but also that he did so
while possessing a dangerous weapon. If you find the
defendant guilty of Count 5, you must answer the follow-
ing the [sic] question: Did the defendant commit the
crime of possession of controlled substance, marijuana,
while possessing a dangerous weapon?

Before you may answer this question yes, you
must be satisfied beyond a reasonable doubt the defen-
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dant committed the crime while possessing a dangerous
weapon. Dangerous weapon means any firearm.

If you are satisfied beyond a reasonable doubt that
the defendant committed the crime of possession of
controlled substance, marijuana, while possessing a
dangerous weapon, you should answer the question yes.
If you are not so satisfied, you must answer the question
no.

(R66:29-30, 44, 47-48).

Because the jury was instructed solely on the “possesses”
alternative for the weapons enhancer but was not told that Thornton
must have possessed the weapon to facilitate the underlying offenses,
Thornton was denied due process. See Howard, 564 N.W.2d at 756
n.3; Peete, 517 N.W.2d at 152; see also Gordon, 32. |

Thornton understands, however, that this Court recently
overruled the automatic reversal rule of Howard, and now subjects
Peete/Howard claims to harmless error analysis. Gordon, §]34-40.
Although Thornton respectfully submits that the Court’s analysis in
Howard and the dissent in Gordon more accurately state the law in this
regard,'” he understands that the Court rejected that position in Gordon.

Yet, even if the court’s directing of a verdict of guilt is now
permissible, such that harmless error doctrine could be deemed to apply
in this case, the state cannot rationally suggest that “‘it is clear beyond

1 Automatic reversal should be required here because “{tJhe court

cannot direct a verdict of guilty, no matter how overwhelming the evidence.”
Howard, 564 N.W.2d at 763 (citation omitted). The total failure to instruct the jury
on a necessary element of the state’s proof precludes the jury from giving that
element the controlling effect it requires, and thus renders the resulting conviction
“‘fundamentally unfair.”” Howard, 564 N.W.2d at 764. Accordingly, where, as
here, “the circuit court fails to instruct a jury about an essential element of the crime
and the jury must find that element beyond a reasonable doubt, there is an automatic
reversal of the verdict.” [d., citing State v. 4vila, 192 Wis.2d 870, 893a, 532
N.W.2d 423 (1995). See also State v. Perkins, 2001 WI 46, 1950-59, 243 Wis.2d
141,626 N.W.2d 762 (Wilcox & Crooks, JJ, concurring) (“jury instructions that fail
to set forth all the requisite elements of the charged offense always are grounds for
reversal”(citations omitted)).
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a reasonable doubt that a rational jury would have found the defendant
guilty [of the weapons enhancers] absent the error,”” Gordon, 36
(citation omitted), at least with regard to the drug charges.

Harmless error analysis does not permit this Court to interpose
itself as some sort of “super-jury.” Neder v. United States, 527 U.S. 1,
19 (1999). Where, as here, the defendant contested the issue and the
evidence viewed most favorably to the defendant supports his theory,
it is for the jury to determine whether to believe it. Neder, 527 U.S. at
19 (“where the defendant contested the omitted element and raised
evidence sufficient to support a contrary finding [the court] should not
find the error harmless™). Compare id. at 17 (jury instruction that
improperly omits an essential element from the charge constitutes
harmless error if “a reviewing court concludes beyond a reasonable
doubt that the omitted element was uncontested and supported by
overwhelming evidence, such that the jury verdict would have been the
same absent the error”); State v. Harvey, 2002 W1 93,948, 254 Wis.2d
442, 647 N.W.2d 189 (instructional error harmless where “[t}he
elemental fact on which the jury was improperly instructed is undis-
puted and indisputable”); State v. Tomlinson , 2002 WI 91, 63, 254
Wis.2d 502, 648 N.W.2d 367 (improper mandatory conclusive
presumption harmless where presumed fact beyond question).

Thornton must concede that, under the harmless error standards
deemed applicable by this Court, the Peete/Howard error was harmless
regarding the reckless endangerment charge under Count 1. This Court
in Peete noted that the required nexus exists where the defendant
committed the offense by use of a dangerous weapon. 517 N.W.2d at
154.

Given this authority, Thornton cannot dispute that the absence
of a “nexus” instruction regarding the reckless endangerment charge
was harmless. It was his allegedly reckless use of the gun which
constituted the crime. See Gordon, §42 (Peete/Howard error harmless
where defendant’s possession of knives “not only ‘facilitated’ the
disorderly conduct, it was what made his conduct disorderly in the first
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place;” knives “were actually used to commit the underlying crime”
(emphasis in original)). _

The drug charges, however, are a different matter. Unlike the
reckless endangerment, Thornton’s use of the gun did not constitute the
drug offenses.

It is true that drug dealers often carry guns to protect their drugs
and drug proceeds, and that such a connection between weapon and
contraband is sufficient for the nexus required by Peete. 517 N.W.2d
at 154 (possession of weapon to protect contraband facilitates crime
and establishes required nexus). A jury thus reasonably could deter-
mine beyond a reasonable doubt that Thornton possessed the gun to
facilitate his possession of the drugs.

Such a result is not mandated by the evidence, however. A
reasonable jury likewise could have credited Thornton’s testimony that
he possessed the gun solely to protect himself from harm as he had
once been the victim of a robbery (R65:89-90). After all, there was no
evidence that Thornton made any effort to protect the drugs by taking
them with him as he exited the apartment.

Although Thornton admitted possessing the weapon, and even
conceded that he possessed the drugs “while armed” under the pre-
Peete view of the law because he simultaneously possessed the gun and
the drugs (R59:39; see R66:84, 104), he at no time conceded that he
possessed the gun to facilitate possession of the drugs. The enhancer
was “undisputed” at trial only because the parties were unaware at that
time prior to Peete that the weapons possession must be for the purpose
of facilitating the underlying offense.

Because a reasonable jury could have determined from these
facts that the state failed to prove beyond a reasonable doubt that
Thornton possessed the gun to facilitate possession of the drugs, it
cannot rationally be asserted that such a purpose was “undisputed and
indisputable.” See Harvey, supra. Even though he could not foresee
Peete’s “nexus” requirement, Thornton’s testimony regarding why he
possessed the gun raised a dispute for the jury regarding whether he had
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the gun to facilitate the drug crimes, or merely to protect himself from
those who may seek to harm him. The error accordingly was not
harmless regarding the drug charges. E.g., Neder, supra.

“Because the circuit court did not instruct the jury on the nexus
requirement, the jury did not find beyond a reasonable doubt the
existence of each element of sec. 939.63 necessary to convict a person
for committing the predicate offense ‘while possessing ... a déngerous
weapon.”” Peete, 517 N.W.2d at 150.'! At least regarding the drug
charges, the error was not harmless. The convictions on the weapons
enhancers accordingly are void and must be reversed and the portion of
the sentence attributable to those enhancers must be vacated. /d. at 154.
See Apprendi, supra (where jury not required to find element necessary
to enhanced sentence beyond a reasonable doubt, enhanced portion of
sentence constitutionally invalid).

CONCLUSION

For these reasons, Mr. Thornton respectfully asks that the Court
reverse the decisions below and remand with directions to vacate the

weapons enhancers and sentences on Counts 1, 3, and 5.
Dated at Milwaukee, Wisconsin, December 15, 2003.

t While this error superficially could be viewed as a challenge to the

jury instructions which could be deemed waived by Thornton’s failure to object, see
State v. Schumacher, 144 Wis.2d 388, 424 N.W.2d 672, 680 (1988) (failure to
object at trial to proposed instructions constitutes a waiver of any right to challenge
them on appeal), the Court in Peete held to the contrary. The Court stated that this
was not a question of an erroneous jury instruction, but rather a question of
statutory construction, what the jury was required to find under the instruction as
given, and the sufficiency of the evidence. 517 N.W.2d at 152. Accordingly, the
issue is not waived. Howard, 564 N.W.2d at 762-63.
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Office of State Public Defender
‘Post-Conviction Division
Milwaukee, Wi

APPEAL from orders of the circuit court for Milwaukee County:
CLARE L. FIORENZA, Judge. Affirmed. |

Before Wedemeyer, P.J., Schudson and Curley, JJ.

11  WEDEMEYER, P.J. William H. Thornton, Jr. appeals from orders
denying his WIS. STAT. §974.06 motion, seeking dismissal of his penalty
enhancer convictions based on State . Peete, 185 Wis. 2d 4, 517 N.W.2d 149
(1994) (holding state must prove nexus between underlying crime and weano.n'

possession penalty enhancer) and State v. Howard, 211 Wic. 2¢ 26¢, 564 N, W 2c

& MRS B
App. 1 | -
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753 ( 1997) (holding that Peete should be apphed retroactwely) Themton clalms
-the trial court erred in ruhng that hls §974 06 motron was barred by State v.

Escalona~NaranJo 185 Wis. 2d 168, 517 N.W.2d 157 (1994). Because

- 'Thornton s postconwctxon motlon ﬁled subsequent ‘to the Wlsconsm Supreme |

Court’s declslons 1n Peete and Howard farled to raise this issue, Thomton 'S claim -

is barred by Escalona-Naranjo

L. BACKGROUND

'1[2 Dunng the summer of 1992 a jury found Thornton gutlty of ﬁrst— |

- degree recklessly endangering safety, possession of cocaine thh mtent to deliver,
‘and possession of marijuana, all while armed with a dangerous __Weapon.1

Thornton’s conviction was affirmed on direct appeal on June 14, 1994. The direct

appeal did not raise any issue relative to the wea‘pon-posseésion penalty- en.hancer. o

1]3 ‘The Wisconsin Supreme Court decided the Peete declston in .Tune

1994, In- December 1995 Thornton’s counsel filed a WIS STAT § 974.06
,postconthlon motlon on his behalf, The motion did not raise any issue relative to
the weapon possession penalty-enhancer. The mouon was denied, and the order

denying the motion was later affirmed on appeal.

74  In June 1997, the Wisconsin Supreme Court decided the Haward '

case. On April 2, 1998, acting pro se, Thointon.filed another Wis. STAT. § 974 06
motion. The motion did not raise any issues related to the weapon possessmn

penalty enhancer. The order disposing of his motion denied his ineffective

' The jury also found Thornton guilty of failing to pay the controlled substance tax. This
conviction, however, was vacated afier the Wisconsin Supreme Court’s decrsron in State v. Hall,
207 Wis. 2d 54, 557 N.W.2d 778 (1997).
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- assistance claim, and vacated the conviction for 'faiIur'e'_ to pay a controlled . -

éﬁbétan_ce tax. -Thjs cou'rt. summarﬂy afﬂfrhed'the ﬁial-cduﬁ"s order in May 2000.

15 On August 27, 1998, Thornton filed another pro se WIS. STAT
§ 974 06 motlon and challenged the ‘_‘whlle armed with a dangerous Weapon '
penalty enhancer for the first time, based on the Peete and Howard decisions.
However, because of proceedings in the appellate co'ur‘t,r the trial court .Iacked_' |

Jurisdiction to decide the motion.

- 76" On March 2, 2001, ’fhorﬁton' ﬁ-l'cd another WIS. STAT. § 974.06

motion, which asserted that his cc;nvic_tions related to the weapon possession
| penalty énhal;cer should be Vaca.tediba‘scd on Peete and Ho?vdr'd. The trial court
acknowledged that Thofnton couid not have raised this .issué during his direct
appeal--in. 1993, because the cases _had not been decided yet. Nevert;heless, the trial
| - court ruled that Thomton could have raised the Peete/Howard issue in his April
1998 § 974.06 motion. As a result, fhé trial court ruled that Thornton’s faiiure to
do so barred his claim under Escalana-Naranjo An order to that effect was
| entered. Thornton ﬁled a motion for reconsideration, whlch was also demed by

~order, Thornton appeals from those orders.
1. DISCUSSION

17 The issue in this case is whether or not Thornton’s Peete/Howard
claim is precluded by Escalona-Naranjo. We agree with the trial court that it is
precluded.

98 in Escalona-Naranjo, our supreme court ruled that a prisoner may
not file successive postconviction motions if the issues raised could have been

raised in the original motior or appeal. Jid., 185 Wis. 2d at 185. The reason for

£ N IR
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thls 1s because “[w]e need ﬁnahty in our lmgatlon " I Ifa defendant s claim for |

B rehef could have been but was not ralsed in a-prior postconvmtlon metion or on

direct appeal the clann is procedurally barred absent a sufficient reason for failing

to prevmusly raise it. Id

7 1]9 Here it is undlsputed that Thornton filed a postconvmtmn motion
subsequent to Peete/Howard. Thornton filed a postconwctlon motion in April of

1998, long after the Wisconsin Supreme Court dec1ded the Beete_and Howardr

- cases. The only reason Thornton offers for his failure to taise this issue in that 7

~ postconviction motion is because he was ignorant of the law and not very good at
tesearehing. Ignorance is not a sufficient excuse. | Douglas County Child Support
Enforcement Unit v. Fisher, 185 Wis. 2d 662, 670, 517 N.W.Zti 700 (Ct. App.
_.1994)'. Moreover, pro se litigants are held to the same rules that apply to attornéys
on appeal. Waushara County v. Graf, 166 Wis. 2d 442, 452, 480 N.W.2d 16
(1992). ’ - |

1]10 To allow Thomton an exeeptlon ‘based on these facts and his elanned

‘ -1gnoranee would be to eviscerate the rule. The pohcy behind Escalana—Naranja o

- strongly suggests that defenda_nts should take seriously the “single opportunity to

raise claims of error.” State ex rel. Macemon v. Christie, 216 Wis. 2d 337, 343,
576 N.W.2d 84 (Ct. App. 1998). This policy necessarily includes the principle

that a defendant should exercise caution to ensure that any potentially meritorious

issues are discovered before filing the postconviction motion. This rule is

“absolutely essential to the efficient due administration of justice. Accordingly, we

conclude that when Thornton filed his postconvxctlon motion in April 1998, he

E—,i—l
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f - should have raised the Peete/Howard issue therein. His failure to do so preciudes |
‘ hi‘s._-'right‘t:odo 50 :in' subsequent 'pi)’stéonvic‘tion _rm:)ti'ons.'2 “
~ By the CouftA-—O:ders affirmed.

Not recommended for publication in the official reports.

? Thomton raises two additional issues: | (1) his postconviction counsel provided
ineffective assistance for failure to raise the Peete/Howard issue; and (2) his transfer to an out-of-
state prison was illegal. We reject both issues for the same reasons discussed in the body of this
opwion. Thomton could have raised both issues in his April 1998 postconviction motion.
Failure to do so without any justification for the failure preciudes his right to raise the issues here.
State v. Escalona-Naranje, 185 Wis. 24 168, 185. 517 N.'W.2d 157 (1994).

i I R
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" 11 SCHUDSON, . (dzssentmg) On August 27, 1998, Thornton

filed a pro se §.974.06 motlon presen’ung his Peete/Howard challenge for the first -
- time. Thomnton could not have ;alsed. the Peete/Howard _clalm before June.26,

1997, when the supreme court decided Howard but, theoretically at leaSt, he‘c;ould

have done so in April 1998 When he filed his earlier § 974.06 motion Does State -
V. Escalona-Naranja 185 WIS 2d 168 517 N.W.2d 157 (1994), require d1smxssa1

- of h1s Peete/Howard challenge‘7 Of course not.

_‘[]_12 ~In his affidavit supporting his August 27.moti01;1,_- Thornton explained

__ 'why he had failed to faise the Peete/Howard iésue four months earlier. Simply_

= sta’ted he had been effectively denied appellate counsel and, left to his own

devices, he had not become aware of the legal dcvelopments allowing for the

Peete/Howard challenge. 'As soon as he became aware of thern, however,

" Thornton presented his Peete/Howard motion.

13 As verified by the July 23, 1997 -letter from First Assistant State

Public Defender Willie{m Tyroler ("I am denying your rec_-:luest'fo'r counsel on

counts other than the tax stamp.”), and the September 30, 1997 letter from his
assigned attorney, William Coleman (... I am authorized to represent ybu only on
the tax stamp matter, and on nothing else.”), Thornton was left without appellate |
representation on any potential Peete/ Howard issue. Additidnally, in his affidavit,

Thornton stated:

Upon my awareness of the Peete and Howard rulings, 1
attempted to raise the Peete error claim during[] my

[a]ppeal from the second § 974.06 ... [m]otion(s).
However, the [clour! notified me that _,I was
ﬁ——

Lpn.




" No. 01-1402(D)

- [y]unschctlonajly precluded from mamtalmng [b]oth an.
appeal and {p]ost-conviction [m}otlons 31multaneously

[Tlhe [d]efendant could not have foreseen the
subsequent decisions in Peete and Howard and [thelr]
[e]ffect on the present case. It is unknown why previous
fc]ounsel[] who{] are learned and skilled in the sc1ence of
law did not raise the Peete error claim.

14 As Thornton pomts out, the circuit court d1d not address his
explana’uon for his failure to present the Peete/Howard chaIlenge four months

| earher The court stated only: “Neither [WIs. STAT § 974.06] nor Escalona[-.

Naranjo) perrmt [sic] a defendant to file additional _postconwcnon motions-

‘whenever he may discover other issues that apply to his case. Such a system
'would Wholly emasculate Escalonal-Naranjo] and render it meamngless ” Sadly,

the majonty echoes the c1rcu1t court’s unexamined Escalona-Naran]o ana1y31s

15 E.s"calona-Naranjo never was intended to close the courtroom door
to an inmate under circumstances such as these. 'Escalona-ijanja ‘properly

prevents strategic delay and never-ending litigation. See Escalona-Naranjo, 185

-Wis. 2d at 185-86.. Here, obviously, Thornton S delay was ‘not strateglc-—he |

would have had no conceivable reason not to promptly pursue the Peete/Howard

issue. And here, the inconsequential delay would not lead to prolonged litigation.

16  Thornton was without appellate counsel with respect to any potential
Peete/Howard issue. Proceeding pro se approximately nine months after Howard
was ‘decided, he filed a § 974.06 motion but did not raise the Peete/ Howard issue.
But approximately four and one-half months later, he not only filed a
Peete/Howard motion but also, in his affidavit supporting that motion, he
acknowledged his obligation to explain why he had failed to raise the issue earlier.

Thornton’s affidavit traced the circumstances and stated that as soon as he became

N I N B
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. aware of the Peete/Howard 1ssue he- pursued 1t The State does not dzspute that

Thomron razsed the Peete/Howard zssue as soon as he became aware of u‘ See'

| Escalona-Naranjo 185 Wis. 2d at 185-86 (“[T]he defendant should raise the
.constitutional issues of which ‘he or she is aware as part of the original

pestconvictioﬁ proceedings.”) (emphasis added).

917 Thus, according to the undisputed record, Thomton, p_fo Se',- did the

‘best he could and, unless Escaloiia-Naranjo 1s to become a close-the-courtroom-
door game of “gotcha ” his best was quite good enough to gam hlS day in court.

Accordingly, I respectfully dlssent

ApR. &8 -
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'STATE OF WISCONSIN ~ CIRCUIT COURT ~ MILWAUKEE COUNTY
SR ' | Branch 3 . - S

..STATEOFWISCONS]ZN R I -F"ji}O(oG:C

Plamtlff o .' '_ B - S{G

Vs.

. : © Case No. 92CB960660
WILLIAM H. THORNTON, (A - B - |

Defendant

- DECISION AND ORDER -
' DENYING MOTION: FOR POSTCONVICTION RELIEF

On March 2, 2001, the defendant ﬁled a pro se motion for postconvxctmn relief pursuant :

to section 974 06, Wis. Stats." This is lus fifth motlon Thorntor-was sentenced on multiple
. 'counts by the Hon. Janine P.-Geske on August 14, 1992. After a notlce of mtent to pursue

' postconv1ct10n relief was ﬁled ail transcnpts were prov1ded to Atterney Joel Rosentha,l for

: postconvmtlon/appellate purpo_ses. 'On August 6, 19_93, a notice of appeal was filed, and on. June
14, 1994, the _Court of Appeals affirmed the. judgment of conviction. Varions issues were raised

on appeal mcludmg the vahchty of the search and the issue of the defendant s standrng at the
locatlon of the search On December 22, 1995 the defendant by Attorney Russell Bohach filed

a motion for postconviction relief arguing that the performance of Attorney Rosenthal, who was

both tnal counsel and first postconvu:tzon counsel was ineffective because he faﬂed to call the

'.defendant during the suppression hearmg and faﬂed to challenge the search warrant. On January

3, 1996, the Hon. Maxine A. White denied the motion, and the defendant appealed. On January

21, 1997, the Court of Appeals affirmed the order of the circuit court denying Thornton’s

" postconviction motion.



~to section 974 06, Wis. Stats and Rothenng v, MeCaught_rz 205 W1s 2d 675 (Ct App. 1996) :

On Apnl 2, 1998 the defendant filed a pro se motlon for: postconwctton rehef pu:rsuant-

 Itwas a331gned to the Hon. David A. Hansher who demed the motion on April 8, 1998 In ﬂllS

both attorneys 'for failing to call him as a witness in the -suppreSSion motion in order to estalalisla

warrant. Judge Hansher demed the motton on the ba31s that the defendant had prewously .

motion the defendant claimed that second postconwctmn counsel was meffectwe for fathng to

raise Sixth Amendment claims pertaining again to‘Attomey Rosenthal’s performan(:e. He faulted -
standmg ‘He also faulted them for fallmg to challenge the valldlty of the 10 knock search

httgated the standmg issue dunng the trial proceedmg, in h1s first pOStCOIlVlCthIl m.otlon, and _

on appeal, and that Thornton had reraised i issues that had prev10usly been addressed and dec1c'led .

by both the tnal court and the appellate court

" On August 10, ‘1998, the defendant ﬁled-a p_rof se motion'in,the.appellate court to

vohintarily djsmiss his appeal fo_r purposes of filing another postconvictien motion in the trial

court under section 974.06, Wis. Stats for purposes of raising additional arguments The

Court of Appeals granted the motion, but mformed Thoraton that the cncutt court was not

obhged to cons1der a new postconwctmn ouon and that the appellate court would 10. longer

review the merits of hxs appeal from the trial court’s Aprit 8, 2000 order. It allowed Thornton.

twenty days to dec1de if he wished to reinstate. lns appeal

" Thornton not only remstated his appeal, but filed a new motion for postconviction rehef
in the trial court on August 2“7,. 1998. The Court of Appeals Aordere_d the defendant’s appeal
reinstated on September l,-' 1998. On September 3 1998, the Hon. Dennis P. ‘Moroney

dismissed defendant’s August 27, 1998 motion for lack of jutisdicﬁon because an appeal was still




peliding. ’I’he defehdant 'ﬁled 'an emertded motioﬁ -for"posteohviction relief, whieh Was also

dlSIDlSSCd for lack of Jllt’lSdlCthIl on September 9 1998 Thoraton then filed 2 motion for

_alternate rehef with the tnal court on September 11, 1998 which was demed on November 30 _

1998. Pollowmg that on December 17, 1998 came a motion for reconsideration, Wthh was

‘denied on December 18 1998 Thomton also ﬁled -a motion for recons1derat10n on December

‘18, 1998, requestmg the circuit court to "petmon the appe]:‘late court to remand coples of the

relevant portions of the _defendant 8 record back to the ‘c1rcu1t court, so that it can review

defendant’s ctirrent claims on its merits.” Judge _Moroﬁey ‘denied this cla
December 18, 1998.

On May 26, 2000, the Court of Appeals issued a decision affirming Judge Hansher’s

April 8, 1998 order, agreeing that the issues of standing and the validity of the search warrant

had previously been raised and litigated.

The defendant has now filed a new section 974.06 motion for postconviction relief

asserting that additional issues must be addressed based on the holdings of State v. Peete, 185 -

Wis.2d 4 (1994), 517 N.W .2d 149 (1994), and State v. Howard, 211 Wis.2d 269, 564 N.W.2d

4 753 (1997) He beheves he is entltled to an order vaeatmg the _]udgments of convrct:ton and_

sentences w1th respeet to counts one, three and five based on the holdmgs ef these cases.

State v. Escalona-Naranjo, 185 Wt_s.Zd 169, 179 (1994), preclud‘es Thornton from.

pursuing the current motion for postconviction relief. - Section 974.06(4), Wis. Stats., requires
a defendant to raise all grounds»for postconviction relief in his original motion or- appeal.
Faijlure to do so precludes a defendant from raising additional issues, including claims of

‘constitutional or jurisdictional violations, it & subsequent motion or appea! where those issues

' as frivolous on

1 App. 11



ceuld have -b'een raised previcusly Escalona supra Mthough the defendant could not have,‘;-.

ralsed th13 1ssue in his ﬁrst appeal in 1993 because both Peete aud Howa.rd were subsequently -

- decided, there 1sno _reason why Thomton coutd not have raised these issues prevmusly in any

- one of lus multiple pro se postcouvicticn motions in the context of Roth ring. Neither section ‘_ ,

974 06 WlS Stats ‘mor Escalona permit a defendant to ﬁle additional postcouwctxon motlons

" whenever he may dlscover other issues tha_t apply to his case. Such a system would wholly‘

_emssculute Escalona and render it meaningl'ess.. Consequently, this court concludes that the |

defendant is barred from filing the current motion on grounds that he could have raised the Peete

issue previously in his first pro se motion filed with Judge Hansher.

postconwcnon rchef is DENIED

THEREFORE IT IS HEREBY ORDERED that the defendant s motion for'

o Apedd '
Dated this 2 W day of Mﬁa‘em 2001, at Mﬂwaukee WISCODSH]

BY‘TH_E COURT:

""'l'sl . Clare L. Fiorenza . .-

Clare L Fiorenza
Circuit Court Judge

4 _ App. 12




@imm OF WISCONSIN

STATE OF WISCONSIN,

CIRCUIT COURT MILWAUKEE COUNTY
Branch 3 ‘ - o

Plaintiff,
VS. _ - o
' ' : ' Case No. 92CF920660
WILLIAM H. THORNTON, JR., ' X -

Defendant.

. _DECISION AND ORDER .
DENYING MOTION FOR RECONSIDERATION

On May 2, 2001, the djefend‘a.nt filed a motion for reconsideration of the court’s decision
and order dated Aprll 5, 2001 denying his fifth motmn for postconviction relief. The court has -
| rev:ewed the clcfendant § motion to reconsider and finds that it sets forth nothmg Wthh would
- alter the court’s orlglnal decision i in this matter. For the reasons cnumerated in the court’s April
5, 2001 decision, the.rel.ie:f sought is not warranted.
TI:us 1s the court’s final demsmn in tl:us matter. Further mouons raising thé same issues
lw1ll be filed in the file and will not be considered. .
THEREFORE IT IS HEREBY ORDERED that the defendant s motion for
reconsuieratlon is DENIED.
Dated this peh day of May, 2001, at -Milwaukee, Wisconsin. -

' BY THE COURT:

fs! ~ Clare L. Fiorenza

Clare L. Fiorenza
Circuit Court Judge




T 97405

. (@) If the defendant appeals or prosecutes a writ of
error, the stite may move to review ruhngs of which it
-eomplains, ag provided by s. 809.10{2)(b),

(3) Permission of the trial court is not reguired for -

the state to appeal, but the district attorney shall

" serve notice of such appeal or of the procurement of a

writ of error upon the defendant or the defendant’
-attorney.

Historical and Statutory Notes
~ Bource: h

L..1969, c. 255, § 63, eff. July 1, 1970.
- L1971, ¢. 298, § 25, eff. May 13, 1972.
8.Ct. Drder, dated Feb. 17, 1975, eff. Jan. 1, 1976
L.1977, ¢. 187, § 129, eff. Aug. 1, 1978
1983 Act 215, § 45, eff, April 2‘7; 1084,
1991 Aet 39, § 3651, off. Aug. 15, 1991.
1998 Act 486, § 738, eff. June 11, 1994,

Prior Laws:

1.1909, c. 224.

- L1911, c. 187,
8t.1911, § 4724a.
L1925, ¢, 4.

| §t.1925, § 358.12.
L1941, c. 306.
1.1949, [ 631, § 152

. L.1955, ¢. 660, § 13.
St.1955, & 058.12,
5t.1967,°§ 958.12,

-974.06. Postconviction procedure _

(1) After the t:me for appeal or postcoxmctmn rem-
edy provided in s. 974.02 has explred a prisoner in
custody under sentence of a court or a person convict-
ed and placed with a volunteers in probation program
. under s. 973.11 claiming the right to be released upon
the ground that the sentence was imposed in violation
of the U1.8. constitution or the constitution or laws of
- this state, that the court was without jurisdiction to
impose such semtence, or that the sentence was in
excess of the maximum authorized by law or is other-
wise subject to collateral attack, may move the court
which: imposed the sentence to vacate, set aside or
‘eorrect the sentence.

(2) A motion for such relief is a part of the criginal
. criminal action, is not a separate proceeding and may
be made at any time. The supreme court may pre-
seribe the form of the motion.

'(3) Unless the motion and the files and records of
the action conelusively show that the person 1s entitled
to no relief; the court shall:

(&) Cause & copy of the notice to be served upon the
district attorney whe shall file & written response
withir: the time preseriped by the court.

- CRIMINAL. PROCEDURE

977,
(¢) Grant a prornpt hearing.

{d) Determine the issues and make findings of Tact
and conclusions of law., If the court finds that the

judgment was rendered without jurisdiction, or that

the sentence imposed was not authorized by law or'is
otherwisé open to. collateral attack, or that there has

‘been such a denial or infringement of the constitution-

al rights of the person as to render the judgment
vulnerable to-collateral attack, the court shall vacate
and set the judgment aside and shall discharge the
person or resentence him or her or grant 2 new trial

_or correct the sentence as may appear appropnate

4) Al grounds for relief available to a person un-
der this seetion must be raised in his or her original,
supplemental or amended motion. Any ground finally
adjudicated or not so raised,-or knowingly, voluntarily
and intelligently waived in the proceedmg that result-

- ed in the conviction or sentence or in any other
" proceeding the person has taken to secure refef may

not be the basis for a subsequent motior, unless the
court- finds.-a ground for relief asserted which for

suffieient reason was not assérted or was inadequately
“raised in the original, supplemental or amended mo-

tion, ‘
{5) A court may entertain and determine such mo-

tion without requirin’g the production of the prisoner-

at the hearing. The motion may be heard under 8.
807.13.

(6) Proceedings under this section shall be consid-
ered ¢ivil in nature, and the burden of proof shall be
upon the person.

(7) An appeal may be taken from the order entered
on the motion as from a final judgment.

(8) A petition for a writ of habeas corpus or an
action seeking that remedy in behalf of a person who
is authorized to apply for relief by motion under this
seetion shall not be entertained if it appears that the
applicant has failed to apply for relief, by motion, to
the court which sentenced the person, or that the
court has denied the person relief, unless it also
appears that the remedy by motion is inadequate or

-ineffective to test the legality of his or her detention.

Histerical and Statutory Notes
Jource:

[..1969, ¢.
1.1971, e,

255 & 63, eff. Julv 1, 197C.
40, § 98

i——l
App. 14

{b). If it appears that counsel is necessary and if the

defendant claims or appears to be indigent, refer the
- person to the state public defender for an indigency
‘determination and appomtment of counsel under ch.




1966 ACT

See also, the 1980 version of the Umform Post-Conviction Procedure

Act, supra.

Table of Jurisdictions Wherein Act Has Been Adopted !

Effective Date

Statutory Citation

Jurisdiction ~ Laws
' 1967, ¢. 25
1970, ¢c.- 1276
1967, c. 336
1970, ¢. 220
Rhode Istand . 1974, c. 220
eouth Carolina. .. | 1969, (56) 158

7-1-1970
5-11-1967
7-1-1970

5-1-1969

[.C. §§ 19-=4901 to 19-491],

I.C:A. §§ 822.1 to 822.11.

M.5.A. §§ 590.01 to 590.06.

22 OkL.St.Ann, §§ 1080-to 1089.°
Gen.Laws 1956, §§ 10-9.1-1 to 16-9.1-9.
Code 1976, §§ 17-27-10 to 17-27=-120.

LA number of jurisdictions which have not adopted either the 1966 or 1980 versions of the Uniform Post-
; Convnctlun Procedure Act have, however, substantially adopted the original 1955 versmn of the act. For
¥ 2 listing of these jurisdictions, see General Statutory Notes, infra.

Historical Notes

;. The 1966 Um'form Post-Conviction Procedure Act was superseded by
the 1980 Uniform Post-Conviction Procedure Act approved by the Nation-
al Conference of Commissioners on Uniform State Laws in August 1980.

e revised Uniform Post-Conviction Proce-

P : Act was approved by the National Confer-

ence of Commissioners on Uniform State Laws,

lnd the American Bar Association, in 1966. It

ived from the original Uniform Post-Convic-

i ton Procedure Act approved by these bodies in
5, the text of which read as follows:

1955 Act

IRemedy-~To. Whom Avaliable—Condi-

-Any person convicted of a felony and

ted under sentence of [death or] im-

mment who claims that the sentence was
sed in violation of the Constitution of the
States or the Constitution or laws of this

b that the court was without jurisdiction
" il‘lll.'tt!se the sentence, or that the sentence
eeds the maximum authorized by law,-or
}he sentence is otherwise subject 1o collat-
‘Atack upon any ground of alleged error
totore available under a writ of habeas cor-
wrii of coram nobis, or other commeon law
mlllory remedy, may institute a proceedmg
T this Act to set aside or correct the sen-

, Provided the alleged error has not been
ously and finally litigated or waived in the
tedings resulting in the conviction or in
-Other proceeding that the petitioner has

i

™ to secure relief from his conviction.

The remedy herein provided is not a.substi-
tute for nor does it affect any remedies which
are incident to the proceedings in the trial
court, or any remedy of direct review of the
sentence or conviction bui, except as otherwise
provided in this Act, it comprehends and takes
the place of all other common law and stawtory

‘remedies which have heretofore been avaiiable

for challenging the validity of incarceration un-
der sentence of [death or] imprisonment, and
shall be used exciusively in lieu thereof. A
petition for relief under this Act may be filed at
any time.

§ 2. [Exercise of Original Jurisdiction in
Habeas Corpus}.—[[The Supreme Court, Circuit
Court, District Court] in whick, by the Constitu-
tion. of this State, original jurisdiction in habeas
corpus is vested, may in accordance with its
rules, entertain 2 praceeding under this Act in
an exercise of its original jurisdiction. In this
event, the provisions of this Act, to the exient
appiicable, shall govern the proceedings.]

§ 3. [Commencement of Proceedings—Veri-
fication--Filing—Service].—[Except in a pro-
ceeding brought under Section 2 of this Act,]
the proceedmg is commenced by filing a peti-
tion verified by the petitioner with the clerk of
the court in which the conviction ook place.
Facts within the personal knowledge of the peti-
tioner and the authenlicity of all documents and

267
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- . POST-CONVICTION PROCEDURE (1966)

exhibits included in or attached to the petition which the conviction took place and before any
must be sworn 10 affirmatively as true and cor- judge thereof. The court may receive proof \,y
rect, The [Supreme. Court, Court of Appeals] . affidavits, depositions, oral testimony, or other
may by rule ‘prescribe the form of verification. evidence, and may order the petitioner brought

The clerk shall ‘docket the petition - upon its before it for the hearing. 1f the court finds in

" receipt and bring it promptly to the attention of ~ favor of the petitioner, it shall enter an app

. the court and the [prosecuting attorney. county priate order with respect 10 the judgment o
: sentence in the former proceedings, and m{x

attorney, state’s attorney, attorney generall,

‘ supplementary orders as to rearraignment,
§ 4. [Petltloh—-—Conlents].-—The petition  trial, custody, bail, discharge, correction of Ser
shall identify the proceedings in which the peti- * tence, or other oatters that may be nece an
tioner was convicted, give the date of the entry  and proper. The order making finai dispositiea’,
of the judgment and senience complained of,  of the petition shall clearly state the grounds
specifically set forth the grounds upon which  which the case was ‘determined and whether '
the petition is based, and clearly state the reliefl  federal or a state right was presented and decid
desired, All facts within the personal-knowl- ed. This order constitutes a final judgment for
edge of the petitioner shall be set forth separate-  purposes of review. : .

iy from other allegations of facts, and shall be ‘ :
verified as provided in section 3 of this Act. § 8. [Waiver of Clal.n‘m].--All grounds fo
Affidavits, records, or other evidence supporting relief f:.lam:xed by a _petitioner under this -Ac
its allegations shall be attached to the petition must be raised in his original or amended peti
or the petition shall state why they are not tion, and any grounds not so raised are waiv
attached. The petition shall also identify any unless the court on-hearing 2 subsequent pet
previous proceedings that the petitioner has tak- tion finds grounds for relief 35?‘5ﬂ3d therei
en to secure relief from his conviction. Argu- thh‘c?“ld not reasonably have been raiséd
ment, citations, amd discussion of authorities “the original or amendgd petition. '
shall be omm:ed from the petition. . - '§ 9, [Reviewl.—A final judgment  entere g
§ 5. [Proceeding as 2 Poor Person].—The under this Act may be reviewed by the [Su-
petition may allege that the petitioner is unable preme] Court of this State on [appeal, writ of
to pay the costs of the proceeding or 10 employ error] pro'ught. by either the petitioner or the
counsel. If the court is satisfied that the allega- state within [six (6} months] from the entry of
hon is true, it shall order that the petitioner the judgment. -
procged as a poor PErson, and appo'mt- counsel § 10. [Uniformity of lmerpretat.ion].—This”
for him. If after judgment, a review is sought  pct shall be so interpreted and construed as to
by.th.e petitioner, and‘the }}earing court is of the  affectuate its general purpose to make uniform
OE_IH‘I.QH tha't the review is ‘r,:questled in good = {he law of those states which enact it. i
faith, and finds that the petitioner 15 unabie to i
pay the costs of the review, the court shall order § 11. (Sbort Title].—This Act may be cited
that- all necessary costs and expenses incident  as the Uniform Post-Conviction Procedure Act
thereto, including all court costs, stenographic : L -
services, printing, and reasonable compensation § 12. [$everabil.1ty]:--lf any. provision O
this Act or the application thereof to any person

igiiéig;llesj;r&r;;;lr fs ?:;je?gd]['the county In " circumstances is held invalid, the invalidity .5

shall not.affect other provisions or applications
§ 6. [Pleadings].—Within ithirty (30}] days of the Act which can be given effect without the .S
after the docketing of the petition, of within any  invalid provision or application, and to this end
further time the court may fix, the State shail the provisions of this Act are severable.
respond by answer or motion. No further ; . .
pleadings shall be filed except as the court may § 13. ”[Repgal].-——The following Act‘is I=
-order. The court may grant leave, at any time pealed: "An Act fetc] et o
prior to entry of judgment, to withdraw ' the
petition. The court may make appropriate or- or

ders as to amendment of the petition or any
other pleading, or as 1o pleading over, or filing The following Acts and parts of Acts.arc

further pleadings, or extending the time of the pealed:

ling of any peading ober than 1 original 1y vAm Act[e1e] ooreres o

' (2) Séction

g 7. '[Hearing—Evidence—-Order].——[Except .

in a proceeding brought under Section Z of this § 14. [Time of Taking Effect].—This At
Act] the petition shall be heard in the court in ° shall take effect ..ooiiae et 3

268 '
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g 'POST-CONVICTION PROCEDURE (1966)

Prefatory Note
Reason for Proposed Uniform Act

Great attention has been given in recent years' to the federal habeas corpus
jurisdiction and the federal-state conflicts believed to be engendered by the use

of the federal writ by state prisoners. In 1964 over 6000 petitions for writs of

habeas corpus were filed in the federal courts and more than half of these were
for persons in custody pursuant to judgment of a state court. The total in 1964
increased by 1600 over 1963 and all but 11 of the increases were for persons in
custody pursuant to judgment of a state court. '

As long ago as 1934 the United States Supreme Court stated that the states
must afford prisoners some method by which they may raise claims of denial of
federal right. See Mooney v. Holohan, 294 U.S. 103, 55 S.Ct. 340, 79 L.Ed.

- 791, In 1949 it stated that the method must be clearly defined. Young v.
Ragen, 337 U.S. 235, 69 S.Ct. 1073, 93 L.Ed. 1333. 'In Case v. Nebraska, 381
U.S. 336, 85 S.Ct. 1486, 14 L.Ed.2d 422 (1963), the United States Supreme
Court held that absence of a post-conviction remedy may itself be a denial of
due process under the 14th amendment. : :

_ Title 28 of the United States Code, Section 2254, provides that an application

- for a writ of habeas corpus “in behalf of a person in custody pursuant to the
judgment of a state court shall not be ‘granted unless it appears that the
applicant has exhausted the remedies available in the courts of the state, or that
there is either an absence of available state corrective process or the existence
of circumstances. rendering such process ineffective to protect the rights of the
prisoner.,” .This section continues with the statement that a prisoner has not
exhausted his remedies “'if he had a right to raise his question by any available
procedure under state law.” See also Darr v. Burford, 339 U.S. 200, 70 S.Ct.
587, 94 L.Ed. 761 (1950). Thus, many of the abuses which have arisen in
connection with federal habeas corpus can be eliminated through constructive
i action at the state level. This was the conclusion of a special committee on
- habeas corpus of the Conference of Chief Justices of the states at its annual
" meeting in 1953. (Report of Special Committee on Habeas Corpus, Proceed-
ings, Conference of Chief Justices, 1953, p. t1.) .Thus, it is clear that the
continuing use and, indeed, the rapid increase in federal habeas corpus peti-
tions for prisoners in state custody is closely related to the adequacy of post-

conviction process in the state courts.

At common law the writ of habeas corpus was the proper remedy when the
convicting court did not have jurisdiction over the subject or the person. But
-unless the state has extended this remedy or provided another remedy, a ciaim
that the conviction in a court which had jurisdiction occurred in disregard of
constitutional right cannot be asserted. The writ will not lie when it is sought
1o impeach a record of conviction or to correct a record. Consequently, in
those states which have a narrow view of habeas corpus and which have not
provided another remedy, the post-conviction relief available to a prisoner is
not as broad as the claims which may be made under the 14th amendment of
the United States Constitution. ‘In such states prisoners who have bena fide
claime of infringement of constitutional right must resort to federal habeas
corpus. The ancient common law writ of error coram nobis is equaliy beset, in
many states, with technical restrictions on availability. Confusion exists when
the writ will lie. Because of the multiplicity and inadequacy of manyv post-
conviction remedies, long delays in criminal administration occur and when 1
claim of constitutional right is successfully asserted the judgment to this effect
occurs only after vears of imprisonment which has turned out to be illegal. A
very substantial number of states taclk a unified all-embracing svstem ol post-

L



© POST-CONVICTION PROCEDURE (1966)

conviction relief capable of affording the prisoner 2 forum for his-claims based
on the United States Constitution. . : C
It is true that the states are faced with a dilemma. -If a person has been

unconstitutionally imprisoned while the numerous state remedies are pursued .

for from two to ten years, thé situation is abhorrent to our sense of justice. On -
the other hand, if the greatest number of applications for post-conviction relief
are groundless, the wear and tear on the judicial machinery resuiting from
years of litigation in thousands of cases becomes a matter of serious import to

~ courts and judges. The element of expense is not to be ignored.

Even if there were no problem of tension between the federal and state
systems, a minimurm standard of criminal justice would seem to reguire an
expeditious and simplified post-conviction remedy. Many states can achieve
such a post-conviction remedy by adoption of appropriate rules of court. The
present Act, as did its predecessor, the 1935 Uniform Post—Conviction Proce-
dure Act, seeks to meet two objectives: to establish a post-conviction procedure
which meets the minimum standards of justice;: and to reduce the use of federal

- habeas corpus to review decisions of state courts to the extent this can be done

by state law or by rule of court. The Act may be adapted to rule of court if the
courts are so inclined or the Act may be. enacted by legislatures. :

What the Proposed Act Does

(1) It provides a single, unitary, post-conviction remedy to be used in place o
all other state remedies (except direct review). Section 1(b). : P

(2) It provides a remedy for all grounds for attacking the validity of a
conviction or sentenice in a criminal case. The grounds inchided are a claim of

' g violation of the United States Constitution and the State Constitution and
laws: a claim that the court lacked jurisdiction_ over the person or subject

matter; a claimi that the sentence was unlawful as in excess of the maximum
authorized by law; a claim that there exists evidence of material facts not
previously presented and heard which should in justice be heard; that the
sentence has expired or that parole, probation, or conditional release has been
unlawfully revoked; and any other ground heretofore available under any
common law or statutory remedy. See section 1{a}.

(3) It makes available discovery and other pre-trial devices used customarily
in civil proceedings to bring to the attention of the court the evidentiary bases
for the post-conviction claims. - See section 7. .

{4) Tt provides for the making of a record which fully and carefully records
‘the proceedings so that the evidentiary basis for the findings of fact will be
available on review. See section 7. '

(5) It provides that orders of the court should state explicitly the legal basis
for the decision. See section 7. 4

(6) Tt provides that the expenses of representation including legal services
should be provided to applicants who are unrepresented and without funds to
pay for their own lawyers.even to the extent of legal aid in preparation of the
application. See section 5.

(7) It restricts attempts to finally dispose of application for relief on the basis
simply of the sufficiency of allegations and it prohibits disposition on the
pleadings and record :f there is a material issue of fact. See section 6.

(8) It permits the court to obtain jmprovement in presentation of claims by
applicants through development by the court of standardized forms but it
directs the court to consider substance and not defects in form in disposition of
applications. See section 3.
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. {9) It requires an applicant to present all -of his claims for attack on his
conviction or sentence in his initial post-conviction proceeding. It provides
" that any ground finally adjudicated in one proceeding or not raised in that
_ proceeding or not knowingly, voluntarily, and intelligently waived in- the pro-
ceeding may not be the basis for a subsequent application, but it gives the court
* discretion to find that a ground for relief asserted in a subsequent application
was, for sufficient reason, not asserted or was inadequately raised in that
" proceeding. It provides no fixed period after conviction in which an applica-
tion for post-conviction relief may be sought. See section 8. ’

- Will This ‘Act Meet the Objectives?

A miinimum standard of criminal justice requires expeditious and simplified
post-conviction procedures and it is believed that the Act is consistent with

" standards of criminal justice. ‘ ' .

" A basic principle of this Act is that it is preferable to deal with claims on their
merits rather than to seek an elaborate set of technical procedires to avoid.
considering claims which we may assume not to be meritorious. It is believed

_ that it will be less burdensome to the courts and more effective in the long run
for courts to decide that claims are not meritorious and so state in written

Ar' conclusions than to try to administer procedural ‘doctrines to “save’ judicial

%, time and effort. o '

* . There are several indications that an Act of the type here presented will aid in

the reduction of applications for federal habeas corpus. As Mr. Justice Clark
' pointed out in Case v. Nebraska, 381 U.5. 336, 340, 85 S.Ct. 1486, 14 L.Ed.2d
mgzz, the Ilinois Post-Conviction Act on which this draft is partially based

“produced after its enactment a considerable drop in federal applications from

~ state prisoners. The experience under the federal post-conviction procedure

" {entitled motion to vacate sentence), 28 U.S.C. § 225, would seem to support
the same conclusion. While habeas corpus petitions in the federal court since

“enactment of the federal law in 1949 have increased, the increase in applica-
tions by federal prisoners is substantially less than the increase in applications
by state prisoners. While federal applications increased 129%, state applica-

Why is a Revision Needed Now?

Since 1955, when the original Act was promuligated by the National Confer-

ence, the cases in the United States Supreme Court have strengthened a

Tequirement that state relief is not adequate if there is a dismissal of the claim

"~ without a full and fair. evidentiary hearing on the merits when the claim is

- based on disputed facts. Moreover new grounds for attacking a conviction have

" developed. The 1966 revision proposed herein is designed to take care of these

 developments. It is believed that it is now flexible enough so that with

“sympathetic consideration of pleadings and methods of presenting issues, a

prisoner will always be able to raise his claim in a state court and thus, as

“provided in 28 U.S.C. § 2254 there will be no occasion for federal habeas

‘corpus, because a state remedy is availabie.
Why Uniformity?

Since federal and state procedures are closely linked, as indicated above, state

procedures ought to be uniform to conform to the uniform federal procedures.

. The Repor: of the Special Committee on Habeas Corpus of the Conference of
Chief Justices in 1953 gives perhaps the basic reason for uniformity:

. “If any proposition can be stated dogmatically in this field it is this: the

. state courts must provide post-conviction corrective process which is at

_jeast as broad as the requirements which will be enforced by the federal
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. ‘courts in . habeas “corpus- through - the
amendment. A state can call this remedy whatever it wants, but it must

“.provide some corrective process.’’

S ‘may be added that the ;ﬁeqilisite ‘uniformity ca
or by rules of court. Uniformity would not be: sacrificed if the substance of the
by the supreme court of the state by rule

accompanying Act were promulgated

What. State Laws Should be Repec_:lc_zd

Section 1(b) of the Act makes the remedy
common law-statutory or other remedies heretofore available for challenging
(other than direct review). A state should consider
on habeas corpus,

Whether these are repealed or
treat an application under such a remedy

as made under this Act and governed by its provisions as to pleadings and

the conviction ar sentence
repealing its existing statutes
remedies, if any.
1{b) would seem to require a court to

procedure.

- Gener_al Statutory Note

Adoption of Original 1955 Act

The following jurisdictions have not adopted
either the 1966 or 1980 versions of the Uniform
Post—Conviction Procedure Act and therefore do
‘not appear on the Table of Adopting Jurisdic-
tions for either of those versions. However,
they have substantally adopted the original
1955 version of the act.” These jurisdictiens are
as follows:

Maryland (Code 1957,
6457}

Montana (MCA 46-21-101 to 46-21-203)
Oregon (ORS 138.510 to 138.680)

art. 27, 5 645A to

Action in Jurisdictions Adopting 1966 Act:
Idaho. Adds section as follows:
1194905, . Costs of State. )

“All costs and expenses necessarily incurred
" by the state in the proceedings shall be paid by
the county in which the application is filed.”

" Jowa. Adds section as follows:

“§22.1 Statutes not applicable to convicted
persons

“The provisions .of sections 663.1 through
663.44, inclusive, shall not apply to persens
convicted of, or sentenced for, a pubiic offense.”

Minnesota, While the Minnesota act-is a
substantial adoption of the major provisions of
the Uniform Act, it departs from the official text
in such manner that the various instances of
substitution, omission and additional matier
camnot be clearly indicated by statutory notes.

Nevada. Repealed the Uniform Posi—Convic-
tion Procedure Act (1966) (N.-R.S. 177.315 w0
£77.385) by L1991, c. 44, effective Jan. 1, 1993.

272
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'Conviction Procedure Act of 1966 (NDCC 28—

" 701.13 of Title 21 of the Oklahoma Statutes, and

-due -process clause of -the t4th

1 be obtained e ither by statute

provided a -substitute for all

coram nobis and statutory
not, the direction in section -

North Dakota. Repealed the Uniform Po
3201 to 26-32-10) by L.1985, c. 366, and
acted in lieu thereof the Uniform Post-Con
ion Procedure Act of 1980. For future materia
relating to the North Dakota act, see said Uni
form Post-Conviction Procedure.Act of 1980,
supra. : .
Oklahoma. Adds a section which reads:

“§ 1089 Capital cases—Post-conviction re-
lief . T

“A. The application for post-conviction refie
of a defendant who is under the sentence o
death and whose death sentence has been re-
yiewed by the Court of Criminal Appeals i
accordance with the provisions of Section
affirmed, shall be expedited as provided in this
section.

“B. The Cklahoma Appellate Public Defend-
er System shall represent ail indigent defen-
dants in.capital cases seeking post-conviction
relief upon appointment by the appropriate dis-
trict court after a hearing determining the indi-
gency of any such defendant. ;

“c. 1. The application for post-conviction
relief shall be filed in the district court which
imposed the sentence within sixty (60) days:

“a. from the expiration date of the time for

filing a petition for a writ of certiorari with -2
the United States Supreme Court; or i
“b. from the date that the United States Su-
preme Court denied the defendant’s peti-
tion for writ of certiorari.

“3  The state shall have fifteen (15) days

thereafter within which to file a response to the
application. The district court shall make It

—




§8

“POST-CONVICTION PROCEDURE (1966)

§ 8. [Waiver of or Fhiiure to Assert Claims].

All grounds for relief available to an applicant under this Act must be raised
“in his original, supplemental or amended application. Any ground finally
adjudicated or not so raised, or knowingly, voluntarily and intelligently waived
“in the proceeding that resulted in the conviction or sentence or in any other
proceeding the applicant has taken to secure relief may not be the basis for a

< subsequent application, unless the court finds a ground for relief asserted

“which for sufficient reason was not asserted or was inadequately raised in the

‘original, supplemental, or amended application.

. - Comment

% The Supreme Court has directed the

: ﬁlower federal courts to be liberal in enter-

s

il

taining successive habeas corpus petitions

despite repetition of issues, Sanders v.

_United States, 373 U.S. 1, 83 S.Ct. 1068,
10 LEd.2d 148 (1963). By adopting 2

‘similar permissiveness, this section will.

"postpone the exhaustion of state remedies
bt

e L
Variations from Official Text:

#. Rhede Island. Section reads: "All grounds

for relief available to.an applicant at the time he

Mépmmences a proceeding under this chapter

st be raised in his original, or a supplemental
.or amended, application. Any ground finally
adjudicated or not so raised, or knowingly, vol-

tﬁinerican Digest System

available to the applicant which Fay v.
Noia, 372 U.S. 391, 83 S.Ct 822, 9
1. Ed.2d 837 (1963) holds is required by
statute for federal habeas corpus jurisdic-
tion, 28 U.8.C.Sec. 2254. Thus, the adju-
dication of meritorious claims will increas-

" ingly be accomplished within the state

court system.

T : Action in Adopting Jurisdictions

untarily and intelligently waived in the proceed-
ing that resulted in the conviction or sentence
or in any other proceeding the applicant has
taken. to secure relief, may not be the basis for a
subsequent application, unless the court finds
that in the interest of justice the applicant
should be permitted to assert such a ground for

_relief.”

Library References

Proceedings for post-conviction relief; presentation of question in prior proceeding, see

: Criminal Law &=998(3).
EﬁcycloPedias :

Proceedings to vacate or set aside judgment or sentence in general, see C.1.8. Criminal Law

§ 1628.

WESTLAW Electronic Research

Al Criminal law cases: 110k[add key number].

See, also, WESTLAW Electronic Research Guide

following the Explanation.

Notes of Decisions

GENERALLY 1-30

FAILURE TO TAKE APPEAL OR TO TAKE TIMELY APPEAL 31-50

ISSUES AND QUESTIONS NOT RAISED IN TRIAL COURT OR ON DIRECT APPEAL 51110

ISSUES AND QUESTIONS NOT RAISED IN ORIGINAL OR PRIOR APPLICATION IN POST- |
CONVICTION PROCEEDINGS OR HABEAS CORPUS PROCEEDINGS 111-140

ISSUES AND QUESTIONS RAISED ON DIRECT APPEAL OR IN ORIGINAL OR PRIOR
ABPLICATION IN POST-CONVICTION PROCEEDINGS OR HABEAS CORPUS PROCEED-

INGS 141-END
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