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editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2008AP1139
(L.C. No. 1999CF523)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

FI LED

Pl aintiff-Respondent,

v MAY 20, 2011

: A. John Voel ker
Oner N nham Acting Clerk of Suprene

Court
Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirned.

M1 ANNETTE Kl NGSLAND ZI| EGLER, J. This is a review of a

publ i shed decision of the court of appeals, State v. N nham

2009 W App 64, 316 Ws. 2d 776, 767 N . W2d 326, which affirned
an order of the Brown County GCircuit Court®! denying the
defendant's post-conviction notion for sentencing relief under
Ws. Stat. § 974.06 (2007-08).7

12 A jury convicted the defendant Orer N nham (N nham of

first-degree intentional hom cide and physical abuse of a child

! The Honorabl e John D. MKay presided.

2 Al'l subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.



No. 2008AP1139

for the death of 13-year-old Zong Vang (Vang). Ni nham was 14
years old at the time of the offense. The circuit court
sentenced Ninhamto life inprisonment wthout the possibility of
parol e.?

13 Ni nham nmounts a categorical constitutional challenge,
arguing that sentencing a 14-year-old to Ilife inprisonnent
W thout parole is cruel and unusual in violation of the Eighth
Amendnent of the United States Constitution and Article |1,
Section 6 of the Wsconsin Constitution. In the alternative,
Ni nham seeks sentence nodification on the grounds that (1) his
sentence is wunduly harsh and excessive; (2) new scientific
research regarding adolescent brain devel opnent constitutes a
new factor that frustrates the purpose of the sentence; and (3)
the circuit court relied on an inproper factor when inposing the
sent ence. We disagree with N nham on all four grounds, and
accordingly, we affirmthe decision of the court of appeals.

14 First, we hold that sentencing a 14-year-old to life
i nprisonment wthout the possibility of parole for commtting
intentional homcide is not categorically unconstitutional. We
arrive at our holding by applying the two-step approach enpl oyed

by the United States Suprene Court, nost recently in Gaham v.

3 On March 24, 2000, a jury found N nham guilty of first-
degree intentional hom cide and physical abuse of a child. The
crimes were commtted on Septenber 24, 1998, when N nham was 14
years and 10 nonths ol d. Ni nham was 16 years and 4 nonths old
when he was convicted of the crines. On June 29, 2000, when
Ni nham was sentenced for his conviction, he was 16 years and 7
nmont hs ol d.
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Florida, 130 S. C. 2011 (2010). First, we conclude that N nham
has failed to denonstrate that there is a national consensus
agai nst sentencing a 14-year-old to life inprisonnment wthout
parole when the crinme is intentional hom cide. Second, we
conclude in the exercise of our own independent judgnent that

t he puni shnent is not categorically unconstitutional.

15 In regard to N nhanis second argunent, we conclude
that his sentence of life inprisonment wthout the possibility
of parole is not wunduly harsh and excessive. Under the

circunstances of this case, N nham s punishnment is severe, but
it is not disproportionately so.

16 Third, we conclude that N nham has not denonstrated by
clear and convincing evidence that the scientific research on
adol escent brain developnent to which he refers constitutes a
"new factor." Wiile the studies thenselves may not have been in
existence at the tinme of N nhanis sentencing, the concl usions
they reached were wi dely reported.

M7 Fourth, we conclude that N nham has not denpnstrated
by clear and convincing evidence that the circuit court actually
relied upon the religious beliefs of Vang's famly when inposing
Ni nham s sent ence.

| . FACTUAL BACKGROUND

18 We describe the facts of this case wth an
understanding that this horrific and senseless crine cannot
adequately be reduced into words. The terror experienced by the
victim and the hurt suffered by his famly and friends is, in a

wor d, uni magi nabl e.
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19 On Septenber 24, 1998, around dusk, 13-year-old Vang
was bicycling hone al ong Webster Avenue in G een Bay, W sconsin.
Vang's older brother had sent Vang to the grocery store for
t omat oes. Vang was returning hone on his bicycle, carrying a
pl astic grocery bag filled with tomatoes, when he was approached
by five juveniles: 1l4-year-old N nham 13-year-old Richard
Crapeau (Crapeau), 13-year-old Jeffrey P., 1l4-year-old Amanda
G, and 14-year-old Christin J.

10 N nham and the other four juveniles did not know or
recogni ze Vang. Moreover, by all accounts, Vang never said or
did anything to provoke the five juveniles. Rat her, at the
time, Crapeau was upset wth his nother and "wanted to fight or
see a fight." Consequently, Crapeau said to Ninham "Let's ness
with this kid," and N nham responded, "'I got your back,’
meani ng he woul d back [Crapeau] up in a fight."

11 N nham and Crapeau began by verbally taunting Vang,
while the other three juveniles "egg[ed]" them on. Ni nham and
Crapeau's assaults escalated into physical attacks. Cr apeau
bunmped into Vang's shoulder and yanked his bicycle away from
hi m Crapeau al so grabbed Vang's grocery bag out of his hands
and threw it in the direction of St. Vincent's Hospital, |ocated
al ong the sanme street. When Vang asked for his bicycle back,
Ni nham punched Vang, knocki ng hi m down.

12 Vang got up and started running towards the nearby St.
Vincent's Hospital parking ranp. Al five juveniles chased
after Vang, eventually catching up to himon the top, or fifth
floor, of the parking ranp. Wen they caught up to him Crapeau

4
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punched Vang in the face. Vang repeatedly asked why they were
trying to hurt him and pleaded with them to |eave him al one.
| nstead, N nham and Crapeau began pushing Vang back and forth
between them in a ganme Jeffrey P. referred to as "chicken."
Ni nham punched Vang in the chest as he pushed him back and
forth.

113 N nham then pinned Vang by his wists against the
parking ranp's concrete wall. Wiile Vang squirned to get out of

Ni nhamis grasp, Crapeau again punched Vang in the face.

According to Crapeau, Vang was crying and screamng, "'Let ne
go.'"

114 Wth N nham still holding Vang by his wists, Crapeau
grabbed Vang's ankl es. Ni nham and Crapeau then began sw nging

Vang back and forth out over the parking ranp's concrete wall —a
drop that neasured nearly 45 feet to the ground. Vang was
crying and scream ng, begging N nham and Crapeau not to drop
hi m Wil e swi nging Vang out over the wall, Crapeau let go of
Vang's feet and told Ninham to "[d]rop him" Ni nham | et go of
Vang's wists, and in Crapeau's words, Vang "just sailed out
over the wall."

115 At the sanme tine, approximately 8:00 p.m, bystander
Steven Heraly was in his vehicle exiting the St. Vincent's
Hospital parking ranp when he heard what sounded |like a "bag of
wet cenent hitting the pavenent."

16 Vang |anded on his back on the parking ranp's paved

exit lane, 12 feet fromthe base of the ranp.
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17 Rescue personnel, dispatched at 8:03 p.m, detected a
faint pulse from Vang. Vang was transported to St. Vincent's
Hospital where physicians were unable to revive him

18 An autopsy revealed that Vang suffered a blunt i npact
to his head and trunk and died from crani ocerebral trauma due to
a fall from height.

19 N nham and the other four juveniles never checked on
Vang's condition and instead ran from the scene. Still, the
Green Bay Police Departnent was able to focus its investigation
on the five juveniles after sone of them in particular, Jeffrey
P. and Amanda G, indicated to relatives and police that they
knew who was responsi ble for Vang's deat h.

120 In his statenment to police, Jeffrey P. described how
Ni nham stood for several seconds |ooking over the edge of the
wal | at Vang bel ow. Ni nham then | ooked at Jeffrey P. and said,
"Don't say nothing. Better not say shit."

1. PROCEDURAL POSTURE

21 On June 14, 1999, N nham was charged with first-degree
intentional homcide in violation of Ws. Stat. § 940.01(1)
(1997-98) and physical abuse of a child contrary to Ws. Stat.
8 948.03(2)(b) (1997-98), both as a party to a crine under Ws.
St at . § 939.05 (1997-98).% The charge of first-degree

* The State charged Crapeau with the sanme offenses, but he
was tried separately. Crapeau's case is not before us.
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intentional homcide subjected N nham to the jurisdiction of
criminal court. See Ws. Stat. § 938.183(1)(an) (1997-98).°

122 On Cctober 13, 1999, pri or to trial on the
af orenenti oned charges, the State charged N nham with one count
of threat to a judge in violation of Ws. Stat. § 940.203(2)
(1999-00) and three counts of intimdation of a wtness in
violation of Ws. Stat. § 940.43(3) (1999-00). The conpl ai nt
alleged that while N nham was detained in Brown County's
juvenile detention facility, he threatened the Ilife of Judge
Richard J. Dyetz, the circuit court judge then presiding over
Ni nham' s case. The conplaint further alleged that upon |earning
of the other juveniles' statenents to police, N nham threatened
to conduct a "drive by" of Jeffrey P.'s house, to "rape and
kill" Amanda G, and to arrange for the killing of Crapeau's
sister.

123 On the initial charges of first-degree intentional
hom ci de and physical abuse of a child, N nham's case proceeded
to a four-day jury trial. At trial, N nhams defense was that
he was not there on the parking ranp on the evening of Septenber

24, 1998, and even if he was, he did not intend to drop Vang

> Wsconsin Stat. § 938.183(1)(am (1997-98) provides, in

relevant part, that "courts of crimnal jurisdiction have
exclusive original jurisdiction over . . . (am [a] juvenile who
is alleged to have attenpted or conmmtted a violation of
s. 940.01 . . . on or after the juvenile's 10th birthday, but

before the juvenile's 15th birthday."
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fromthe edge.® On March 24, 2000, the jury convicted N nham of
both first-degree intentional hom cide and physical abuse of a

chil d.

® Ni nham provi ded varying statenments to police regarding his
i nvol venent with and know edge of Vang's death. Ni nham first
claimed that he and Vang were friends and had been "hoody-
hoppi ng," or stealing hood ornanments, together on the parking
ranp when two people in a Cadillac chased them thinking N nham

and Vang stole their hood ornanment. Ni nham told police that
those two people mght have killed Vang. N nhamlater retracted
that statement, admtting it was not true. Ni nham then told

police that he was in the area of St. Vincent's Hospital on
Septenber 24, 1998, because he wanted to visit his brother's
baby. Ni nham cl ai mred, however, that he never made it inside the
hospital and instead went over to his sister's house, where he
drank heavily and was picked up for underage drinking and put
into "detox." Utimtely, N nham denied being anywhere near the
St. Vincent's Hospital parking ranp on Septenber 24, 1998.

In his closing argunent, however, N nham s counsel did not
deny that N nham was on the parking ranp with Vang and actually
conceded the charge of physical abuse of a child:

[I]n terns of the abuse of a child, I'"m not going to
argue that. | think obviously there was sonme pushing
back and forth, sone punching going on. | don't know
specifically when. There's been a little bit of
di sagreenent as to who hit who and so forth, but |
think that's a given. I think he helped in that. I
think Orer participated in that.

But the question, and the tough question, is
whet her or not Orer Ninham fornmed the intent at age 14
to, in fact—n fact, kill Zong Vang. And it is our
position, and | can't state it nore strongly, that he
did not, in fact, form that intent. Whet her Ri cky
Crapeau did or not is not necessary, but he did not.
Nor did he know what Ri cky Crapeau was going to do.

Bad |judgnent? Bad juvenile? Bad a Ilot of
t hi ngs. But | don't think you can saddle QOrer N nham
at this point from the facts and evidence on this
record with intentional hom cide.
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24 The circuit court conducted a sentencing hearing on
June 29, 2000. At the outset of the hearing, the State noved to
dismss the single count of threat to a judge and three counts
of intimdation of a wtness but asked that all four charges be
read in.” The circuit court granted the State's notion.

25 The pre-sentence investigation (PSlI) revealed that
Ni nham by then 16 years old, continued to deny any invol venent
in Vang's hom ci de. Furthernore, the PSI explained that "[Db]y
all accounts, [] N nham emanates from an extrenely dysfuncti onal
famly structure,” in which both of his parents and several of
his siblings engage in severe substance abuse and donestic
vi ol ence. The PSI described N nham as a "serious substance
abuser” who snorted cocaine on a weekly basis and, since grade
school, drank al cohol every day, often alone, and usually to the
poi nt of unconsci ousness. The PSI also revealed that N nham a
menber of the Menom nee Indian Tribe, clained to have a newf ound
interest in Native Anerican spirituality.

26 In addition, the PSI described the Vang famly as
devastated by the loss of their son and brother. Vang's parents
indicated that they fled Laos and Thail and because they believed

that the United States would be a safer and nobre prosperous

" See Ws. Stat. § 973.20(1g)(b) (1999-00):

"Read—in crinme" neans any crine that is uncharged
or that is dismssed as part of a plea agreenent, that
t he defendant agrees to be considered by the court at
the tinme of sentencing and that the court considers at
the tinme of sentencing the defendant for the crinme for
whi ch the defendant was convi ct ed.



No. 2008AP1139

country to raise their children; however, according to the
Vangs, they fled evil only to discover it in a different place
Vang's parents further expressed that they had lost faith in the
basi ¢ goodness of people and that their remaining children are
fearful of leaving the safety of their hone.

127 Relevant to this case, at the sentencing hearing,
Vang's brother, Seng Say Vang (Seng Say), gave a statenent on
behal f of Vang's famly and friends. Seng Say asked the circuit
court to inmpose on N nham the maxinmum sentence of life
i nprisonment w thout parole, "the same brutal and nerciless
ultimatum as [Ninhanl had given to Zong on Septenber 24th,
1998." Seng Say then articulated to the circuit court a belief

held by his famly's Hrong cul ture:

In our Hmong culture we believe that the spirit
of a murdered person cannot be set free to go in peace
unti | the perpetrators be brought to justice.
Therefore, we ask the Court, who is the only one to
have the power to set free the spirit of our beloved
son, brother, and friend, Zong, to go in peace by
bringi ng Orer Ni nham and his acconplices to justice.

128 Ni nham al so spoke at sentencing. He told the circuit
court that he was sorry about Vang's death, but "[t]here wasn't
nothing | could do. | wasn't there. I'"m going to keep saying
that until the day | die. I was not there, and that's the
honest truth.”

29 As to the count of first-degree intentional hon cide,
the circuit court sentenced Ninham to |ife inprisonnment wthout

the possibility of parole. For the count of physical abuse of a

10
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child, the ~circuit court sentenced N nham to five years
i nprisonnment, consecutive to the |ife sentence.

30 In inposing N nhams sentence, the circuit court
considered three primary factors: the gravity of the offense,
the character of the offender, and the need to protect the
publi c. First, the circuit court regarded the gravity of the
offense as "beyond description”™ and indisputably "horrific."
The circuit court noted that the offense has had an
i ndescri bable inpact on Vang's famly and friends and on the
Green Bay comunity. Second, concerning the character of the
offender, the «circuit ~court "concede[d] for the sake of
di scussion that Orer N nham is a child" but nevertheless
descri bed Ninham as "a frightening young man." The circuit court
acknow edged that N nham derives from a dysfunctional famly but
refused to let that excuse N nhamis conduct, explaining that
Ninham is "a child of the street who knew what he was
doing . . . ." Third, the <circuit court reasoned that the
comunity needs to be protected from Ninham "Society needs to
know, and especially this comunity needs to know, that you can
send your child to the grocery store and expect to see him
again."

131 In addition, the circuit court expressed amazenent at
the fact that N nham continued to deny even being there on the
evening of Vang's death. The circuit court recognized that
al cohol was nearly a daily part of N nhams existence but

declined to view that as an excuse for his behavior, finding

11
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Ni nham chose not to take advantage of the opportunities he

had to turn away from negative influences.

132 Finally, the circuit court commented on what it deened

"an interesting clash of cultures":

f or

| find it incredibly interesting and sonmewhat
significant that not only am | being asked to inpose a
sentence in this matter, which is nmy obligation and ny
responsibility, but I'm being asked to rel ease a soul
I have to comment on that because that's an
interesting clash of cultures, and it's what we're all
about as a people. W have to deal wth those
cultures and those clashes as positively as we can.

And everything | know about you, Orer, and
everything |'ve gleaned about you from your—¥from the
information that's been provided to ne, you dealt with
those things [o]ppositionally. You weren't willing to
| et those cultures and those different i deas
i nterm ngl e. It had to be your way or no way at all.
That's too bad. And it's that attitude that you're
goi ng to have to change.

| would hope that you[] turn to spirituality.
Native Anmerican spirituality gives you sonething to
build on in that regard. It had better because | can
tell you right now if your attitude and your
rut hl essness and the perception that you have of your
relationship to the comunity in which you are going
to find yourself continues as it is, you're in for a
real tough ride.

133 On Novenber 16, 2000, N nham filed an initial notion

post-conviction relief, the substance of which is not

rel evant here. The circuit court denied N nhamis notion, and in

an unpublished decision, the court of appeals affirned. See

State v. N nham No. 2001AP716-CR, unpublished slip op. (Ws.

Ct. App. Dec. 4, 2001).

12
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134 On WMarch 1, 2005, the United States Suprene Court
deci ded Roper v. Simons, 543 U. S. 551 (2005), concluding that

"[t]he Eighth and Fourteenth Anendnents forbid inposition of the
death penalty on offenders who were under the age of 18 when
their crimes were commtted." 1d. at 578.

135 Following the decision in Roper, on Cctober 18, 2007
Ni nham filed a notion for sentencing relief under Ws. Stat.
8 974.06, arguing that his sentence of |ife inprisonment wthout
parole violates the E ghth and Fourteenth Anmendnments of the
United States Constitution and Article |, Section 6 of the
W sconsin Constitution. In the alternative, on three other
grounds, N nham asked the circuit court to nodify his sentence
to make him eligible for parole. Ni nham argued that (1) new
scientific evidence relating to adolescent brain devel opnent
constitutes a new factor that is relevant to the sentence
i nposed; (2) his sentence is unduly harsh and excessive; and (3)
when sentencing Ninham the circuit court inproperly considered
the religious beliefs of the victims famly.?

136 The circuit court denied N nhamis notion, declining to
nodi fy his sentence. Wth respect to the constitutionality of
sentencing a 14-year-old to life inprisonnment wthout parole,

the circuit court stated that it was bound to uphold the |aw as

it currently stands. The circuit court determned that the

8 Ninhamis 2007 post-conviction wmotion also included
argunments that hi s initial post-conviction  counsel was
ineffective and that he is entitled to a new trial in the
interest of justice. However, N nham did not pursue those

argunents on appeal, and accordingly, we do not address them

13
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holding in Roper, which concerns the constitutionality of
subjecting a juvenile to capital punishnent, is inapposite to
Ni nham s case. ®

137 The circuit court simlarly rejected Ni nham s
alternative argunents for sentence nodification. In regard to
Ni nhamis claimed new factor, the circuit court failed to
perceive any significant distinctions between the "new
scientific evidence cited by N nham and the psychol ogi cal
evi dence on adol escents cited by the Suprenme Court in Thonpson

v. lahoma, 487 U. S. 815 (1988) (plurality opinion), 12 years

bef ore N nham was sentenced. In addition, the circuit court

concluded that N nhamls sentence of Ilife inprisonment wthout

® Alternatively, the circuit court denied N nhanis notion on
the grounds that N nham was procedurally barred fromraising his
constitutional challenge for the first time in a subsequent
post-conviction notion under Ws. Stat. § 974.06. See
§ 974.06(4); State v. Escal ona-Naranjo, 185 Ws. 2d 168, 181-82,
517 N.W2d 157 (1994) ("[I]f the defendant's grounds for relief
have been finally adjudicated, waived or not raised in a prior
postconviction notion, they my not becone the basis for a
sec. 974.06 noti on. The |anguage of subsection (4) does not
exenpt a constitutional issue from this limtation, unless the
court ascertains that a 'sufficient reason' exists for either
the failure to allege or to adequately raise the issue in the
original, supplenental or anended notion."). The circuit court
noted that N nhamis 8§ 974.06 notion neither addressed the
procedural bar under 8§ 974.06(4) nor provided any reasons as to
why he failed to raise the constitutional challenge in his prior
post - convi cti on notion.

The court of appeals did not address whether N nhams
constitutional challenge was procedurally barred under Escal ona-
Nar anj o. Li kewi se, given the significance of the constitutional
guestion before us, we choose not to resolve the issue on
procedural grounds and instead proceed to the nerits.

14
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parole, while severe, was not unduly so, given the gravity of
the crinme and N nhams aggravating conduct while awaiting
sent enci ng. Finally, the circuit court determned that it did
not inproperly rely on the spiritual beliefs of Vang's famly
when sentencing N nham rather, according to the circuit court,
it nmerely noted and appropriately considered the particular |oss
experienced by Vang's famly and friends.

138 On March 3, 2009, the court of appeals affirned the
circuit court's order denying N nhamis post-conviction notion
for sentencing relief. Ni nham 316 Ws. 2d 776. Li ke the
circuit court, the court of appeals concluded that the Suprene
Court's decision in Roper does not support N nhams argunment
that sentencing a 1l4-year-old to Ilife inprisonnent wthout
parole is unconstitutional. Id., 14. Moreover, the court of
appeals rejected N nhams argunent that his sentence was
"unusual " under the Ei ghth Anmendnent, finding unhelpful the

statistics N nham provided of other juveniles arrested for

hom cide: "Ninhams crinme was unusual for its senseless and
extrenme brutality. . . . The statistics N nham provides do not
establish that life without parole is a rare sentence for a

juvenil e whose crines and character are conparable to his own."
Id., 5.

139 The <court of appeals also rejected N nhams three
alternative argunents for sentence nodification. The court of
appeal s concluded that "[t]he brutality of N nhams crinme and
the additional offenses he commtted after his arrest defeat the
argunment” that his sentence is unduly harsh and excessive. |d.

15
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18. In addition, the court of appeals denied that N nham had
established a new factor to support sentence nodification,
concluding that at the tinme of sentencing, the circuit court was
aware of the differences between juvenile and adult offenders,
and a new physiological explanation for those differences is
irrelevant to the sentence inposed. Id., 109. Finally, the
court of appeals rejected N nhamis argunment that the circuit
court relied on an inproper factor when sentencing N nham
finding that the religious reference was nerely a comment on
Ni nham s intolerance. 1d., 110.

40 Ni nham petitioned this court for review W stayed
Ni nhamis petition for review pending the Suprene Court's
decision in Gaham 130 S C. 2011. In Graham the Suprene
Court held that the Eighth Amendnent "prohibits the inposition
of alife wthout parole sentence on a juvenile offender who did
not commt homicide." 1d. at 2034. On Septenber 13, 2010, we
granted Ninham s petition for review

I11. ANALYSI S

41 N nham seeks sentence nodification to allow for the
possibility of parole. N nham argues that sentencing a 14-year-
old to Ilife inprisonment wthout parole 1is categorically
violative of the E ghth Amrendnent of the United States
Constitution and Article I, Section 6 of the Wsconsin
Consti tution. Al ternatively, N nham argues that his sentence
shoul d be nodified because (1) his sentence is unduly harsh and

excessive; (2) new scientific research regarding adolescent

16
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brain devel opnent constitutes a new factor that frustrates the
purpose of the sentence; and (3) the circuit court relied on an
i nproper factor when inposing the sentence. We first address
Ni nham s cat egori cal chal | enge, fol | owed by hi s t hree

alternative argunents.

A. Whet her Sentencing a 14-Year-Ad to Life Inprisonnent
Wthout Parole for Commtting Intentional Hom cide
is Categorically Unconstitutional

142 The Wsconsin |legislature has determned that a
juvenile who commts first-degree intentional homcide on or
after the juvenile's tenth birthday is subject to the crimnal
penal ties provi ded for t hat crinme. See  Ws. St at .
8§ 938.183(1)(am, (1m (1997-98). A person who commts first-
degree intentional homcide is guilty of a Class A felony, Ws.
Stat. 8§ 940.01(1) (1997-98), the penalty for which is life
i nprisonnment, Ws. Stat. 8§ 939.50(3)(a) (1997-98). Wen a court
sentences a person to life inprisonnent for a crinme commtted on
or after July 1, 1988, but before Decenber 31, 1999, the court
must mnmake a parole eligibility determnation. Ws. Stat.
8§ 973.014(1) (1997-98). If the crime was conmtted on or after
August 31, 1995, but before Decenber 31, 1999, the court may
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choose the option of no parole eligibility. 8§ 973.014(1)(c)
(1997-98).1°

143 1In this case, N nham was adjudged guilty of commtting
the crinme of first-degree intentional hom cide on Septenber 24,
1998, when he was 14 years old. Applying those circunstances to

the above statutory schene, there is no question that the

0 On Decenber 31, 1999, 1997 Ws. Act 283, commonly
referred to as Truth-in-Sentencing I (TIS 1), went into effect.
State v. Crochiere, 2004 W 78, (5, 273 Ws. 2d 57, 681
N. W 2d 524. TIS-1 abolished parole and established instead a
determ nate sentencing structure. M chael B. Brennan & Donald
V. Latorraca, Truth-in-Sentencing, Ws. Lawyer, May 2000,
avai |l abl e at
http://ww. w sbar. org/ AM Tenpl at e. cf n?Secti on=W sconsi n_Lawyer &t
enpl at e=/ CM Cont ent Di spl ay. cf m&cont enti d=49911 [ herei nafter
Brennan, TI§]. Pursuant to TIS-1, an offender who conmts a
felony on or after Decenber 31, 1999, is subject to a bifurcated
sentence: (1) an initial term of confinenent in prison of at
| east one year; and (2) a term of extended supervision in the
community, subject to conditions established by the court and
the Departnment of Corrections. Ws. Stat. 8§ 973.01(1), (2)(b)
(1997-98); see also Brennan, TIS. The offender nust serve the
entire initial term of confinenment in prison. 8§ 973.01(4), (6)
(1997-98); see also Brennan, TIS.

However, the bifurcated sentence structure under Ws. Stat.
§ 973.01 is not applicable to an offender who conmmits a felony
puni shable by life inprisonnent. Ws. Stat. 8§ 973.01(3) (1997-

98) . "[When a court sentences a person to life inprisonnment
for a crine conmmtted on or after Decenber 31, 1999, the court
shal | make an ext ended supervi si on eligibility date
determ nation regarding the person,” in which one of the options

avai lable to the sentencing court is no eligibility for rel ease
to extended supervision. Ws. Stat. 8§ 973.014(19g)(a)3. (1997-
98) .

In 2001, the legislature nodified TIS-I with the enactnent
of 2001 Ws. Act 109, or Truth-in-Sentencing Il (TIS11). TI S
Il went into effect on February 1, 2003. Crochiere, 273
Ws. 2d 57, 5.
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circuit court was within its statutory authority to sentence
Ni nham to life inprisonnent w thout the possibility of parole.
Notw t hstanding the statutory basis for his punishnent, N nham
argues that sentencing a 1l4-year-old to |Ilife inprisonnent
W thout parole is cruel and unusual in violation of the Eighth
Amendnent of the United States Constitution and Article |1,
Section 6 of the Wsconsin Constitution. Stated otherw se,
Ni nham argues that the above statutory schenme is categorically

unconstitutional when the crime was conmitted by a 14-year-old. !

1 The dissent contends that this case does not involve an
attack on the constitutionality of the abovenentioned statutory
schenme, which authorizes a sentence of life inprisonnment wthout
parole for a 14-year-old convicted of first-degree intentional
hom ci de. D ssent, 1107. The dissent's contention is
contradicted by the dissent itself, which later "concl ude[s]
that the Wsconsin statute allowing the inposition of a death-
in-prison sentence for a homcide commtted when a juvenile is
14 years old violates the constitutional prohibition of cruel
and unusual punishnent." 1d., 7133.

CGting this court's decision in Tamy WG v. Jacob T., 2011
W 30, . Ws. 2d _, __ NW2d _, the dissent further argues
that we erroneously rely on the statutory scheme's presunption
of constitutionality. See dissent, T111. W agree with the
di ssent that "an as-applied challenge contains no presunption in
regard to whether the statute was applied in a constitutionally
sufficient manner." Tammy WG 2011 W 30, 149. However,
Ni nham s constitutional argunent does not present an as-applied
chal | enge. Rat her, N nhams constitutional argunent presents a
categorical challenge; specifically, N nham argues that it is
unconsti tuti onal to sentence any  14-year-old to life
i nprisonnment w thout parole. In contrast, in an as-applied
challenge, the ~court considers whether a statute can be
constitutionally applied to the facts of the particular
defendant's case, "not hypothetical facts in other situations.”
See State v. Handan, 2003 W 113, 943, 264 Ws. 2d 433, 665
N. W 2d 785.
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44 The constitutionality of a statutory schene is a

gquestion of law that we review de novo. State v. Radke, 2003 W

7, Y11, 259 Ws. 2d 13, 657 N W2d 66. Every legislative
enactnment is presuned constitutional. Id. As such, we wll
"“indul ge[] every presunption to sustain the law if at all
possi bl e, and if any  doubt exi sts about a statute's
constitutionality, we nust resolve that doubt in favor of

constitutionality."" State v. Cole, 2003 W 112, 911, 264

Ws. 2d 520, 665 N.W2d 328 (quoting Aicher v. Ws. Patients

Conp. Fund, 2000 W 98, 118, 237 Ws. 2d 99, 613 N W2d 849).

Accordingly, the party challenging a statute's constitutionality
faces a heavy burden. |1d. The challenger nmust denonstrate that
the statute is unconstitutional beyond a reasonable doubt.

State v. MCGQire, 2010 W 91, 925, 328 Ws. 2d 289, 786

N. W 2d 227. In this case, N nham faces the heavy burden of
denonstrating that a punishnent approved by the Wsconsin
| egislature, and thus presumably valid, is cruel and unusual in
violation of the E ghth Amrendnent of the United States
Constitution and Article I, Section 6 of the Wsconsin

Consti tution. See G egg v. GCeorgia, 428 U S. 153, 175 (1976)

("[I]n assessing a punishnment selected by a denocratically

Contrary to the dissent's belief, see dissent, 9112, a
presunption of constitutionality is deeply relevant in this
case. As the Suprene Court made clear in Gegg v. Georgia, 428
U S. 153, 175 (1976), the court mnust "presume"” the validity of
"a punishnment selected by a denocratically elected |egislature,™
and "a heavy burden rests on those who woul d attack the judgnent
of the representatives of the people.”
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elected legislature against the constitutional measure, we
presune its validity. W may not require the legislature to
select the |east severe penalty possible so long as the penalty
selected is not cruelly inhumane or disproportionate to the
crime invol ved. And a heavy burden rests on those who would
attack the judgnent of the representatives of the people.").

145 The Ei ghth Amendnent of t he United St at es
Constitution, applicable to the States through the Fourteenth
Anendnent , 2 guarantees individuals protection against excessive
sanctions: "Excessive bail shall not be required, nor excessive
fines inposed, nor cruel and unusual punishnents inflicted."

U S Const. anend. VIIIl; see also Roper, 543 U S. at 560; Atkins

v. Virginia, 536 U S. 304, 311 (2002); Thonpson, 487 U.S. at

818-19 & n. 1. Article 1, Section 6 of the Wsconsin
Constitution cont ai ns subst antivel y i denti cal | anguage:
"Excessive bail shall not be required, nor shall excessive fines
be inposed, nor cruel and unusual punishnents inflicted."

Cenerally, we interpret provisions of the Wsconsin Constitution

12 See Robinson v. California, 370 U S. 660, 666-67 (1962);
Louisiana ex rel. Francis v. Resweber, 329 U S. 459, 463 (1947)
(plurality opinion). The Fourteenth Anmendnent provides, in
rel evant part:

No State shall nake or enforce any |law which shal
abridge the privileges or immunities of citizens of
the United States; nor shall any State deprive any
person of Ilife, liberty, or property, wthout due
process of law, nor deny to any person within its
jurisdiction the equal protection of the |aws.

U S. Const. anend. XV, § 1.
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consistent with the Suprenme Court's interpretation of parallel

provi sions of the federal constitution. State v. Arias, 2008 W

84, 4919, 311 Ws. 2d 358, 752 N W2d 748. That is particularly
true where, as here, the text of the provision in our state
constitution is virtually identical to its federal counterpart,

and no intended difference can be discerned. See State .

Jenni ngs, 2002 W 44, 939, 252 Ws. 2d 228, 647 N W2d 142
(citing State . Agnel | o, 226 Ws. 2d 164, 180- 81, 593

N.W2d 427 (1999)). Thus, our analysis in this case is largely
gui ded by the Suprene Court's Ei ghth Amendnent jurisprudence and
in particular, the cases concerning juvenile offenders.

146 The Ei ghth Amendnment's prohibition against "cruel and
unusual puni shnents” flows from the basic "'precept of justice
that punishnment for crinme should be graduated and proportioned
to [the] offense.'" Atkins, 536 U S. at 311 (quoting Wens v.
United States, 217 U.S. 349, 367 (1910)). According to the

Suprene Court, the drafters of the Ei ghth Amendnent did not
attenpt to define the contours of that proportionality, |eaving
to future generations of judges the task of "'discern[ing] how
the franmers' values, defined in the context of the world they

knew, apply to the world we know '" See Thonpson, 487 U.S. at

821 & n.4 (quoting Adlman v. Evans, 750 F.2d 970, 995-96 (D.C

Cir. 1984) (en banc) (Bork, J., concurring)). As such, the
Suprenme Court has determned that a punishnent is "cruel and
unusual " in violation of the Eighth Arendnent if it falls within
one of two categories: (1) "those nobdes or acts of punishnent
t hat had been considered cruel and unusual at the tinme that the
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Bill of R ghts was adopted" in 1791; or (2) punishnent
inconsistent with "'evolving standards of decency that mark the

progress of a maturing society.'" See Ford v. WAinwight, 477

U S 399, 405-06 (1986) (quoting Trop v. Dulles, 356 U S. 86

101 (21958) (plurality opinion)).
1. Wiether sentencing a 14-year-old to life inprisonnment

wi t hout parole was considered cruel and unusual at the
time the Bill of Rights was adopted

47 N nham does not argue that sentencing a l1l4-year-old to
life inprisonment wthout parole was considered cruel and
unusual at the tinme the Bill of Rights was adopted. At conmon
law, children ages seven and older were subjected to the sane

arrest, trial, and punishnent as adult offenders, In re Gault,

387 U.S. 1, 16 (1967), which neans that, theoretically, even the
death penalty could have been inposed for a crine commtted by a

child as young as seven years old, see Stanford v. Kentucky, 492

U S 361, 368 (1989), overruled by Roper, 543 U S at 574; see

al so Thonpson, 487 U.S. at 828 n.27 (reporting that a 10-year-

old child was hanged in Louisiana in 1855 and another in
Arkansas in 1885). Not ably, once a child turned 14 years old,
he or she no longer benefitted from the presunption of
incapacity to commt a capital, or any other, felony. Stanford,
492 U.S. at 368 (citing 4 WIIliam Bl ackstone, Commentaries *23-
24); Thonpson, 487 U.S. at 864 (Scalia, J., dissenting).

148 Gven the comon |aw understanding that 14-year-olds
were not immune from capital punishment, it is clear that N nham
cannot establish that sentencing a 1l4-year-old to life
i nprisonment w thout parole was considered cruel and unusual at
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the time the Bill of Rights was adopted. Therefore, in order to
prevail on his constitutional challenge, he nust denonstrate
that sentencing a 1l4-year-old to Ilife inprisonnment wthout
parole for commtting intentional homcide is <contrary to
"evolving standards of decency that mark the progress of a

maturing society." See Trop, 356 U S. at 101.

2. \Wether sentencing a 14-year-old to life inprisonnent
wi thout parole for commtting intentional homcide is
I nconsi stent with evol ving standards of decency

149 In order to determ ne whether a punishnment is crue
and unusual, the Suprene Court "look[s] beyond historica
conceptions to the evolving standards of decency that mark the
progress of a maturing society.” Graham 130 S. . at 2021

(internal quotations omtted); see also Trop, 356 U S. at 100

("The basic concept underlying the Ei ghth Amendnent is nothing
| ess than the dignity of man. Wile the State has the power to
puni sh, the Anmendnent stands to assure that this power be
exercised wthin the |imts of civilized standards.").
Accordingly, while the standard of "cruel and unusual" renains
the same, "'its applicability nust change as the basic nores of

soci ety change.'" Kennedy v. Louisiana, 554 U S 407, 419

(2008) (quoting Furman v. GCeorgia, 408 U S 238, 382 (1972)

(Burger, C J., dissenting)).

50 In cases, like this one, which inplicate categorical
Ei ghth Anendnent rules, the Suprene Court engages in a two-step
anal ysi s. First, the Suprene Court considers "'objective
indicia of society's standards, as expressed in legislative
enactnments and state practice' to determne whether there is a
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national consensus against the sentencing practice at issue."
G aham 130 S. C. at 2022 (quoting Roper, 543 US. at 572).
Second, notwthstanding the objective evidence of society's
standards, the Suprene Court "determne[s] in the exercise of
its own independent judgnent whether the punishnment in question
violates the Constitution.”™ Id. In this second step, guided by
precedent and its own interpretation of the text, history,
meani ng, and purpose of the Ei ghth Anmendment, id., the Suprene
Court "ask[s] whether there is reason to disagree wth the
judgnent reached by the citizenry and its legislators,” Atkins,

536 U. S. at 313.

a. Whether there is a national consensus against sentencing
a l4-year-old to life inprisonment wthout parole for
commtting intentional hom cide

151 The determ nation  of whet her a  puni shnent IS
proportionate to the offense under evol ving standards of decency
is best informed by "objective evidence of how our society views

a particular punishnent today." Penry v. Lynaugh, 492 U S. 302,

331 (1989), overruled by Atkins, 536 U S. 304; see also Atkins

536 U.S. at 312 (providing that the evolving standards of
decency "should be infornmed by objective factors to the nmaxi mum
possi ble extent" (internal quotations omtted)). The Suprene
Court regards the legislation enacted by the nation's
| egislatures as the "'clearest and nost reliable objective
evi dence of contenporary values.'" Atkins, 536 U S at 312
(quoting Penry, 492 U.S. at 331). However, to better informits

national consensus inquiry, the Suprenme Court has | ooked beyond
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| egislation to actual sentencing practices. See Graham 130 S.

Ct. at 2023.

152 For exanple, in Roper, in concluding that there is a
national consensus against inposing the death penalty upon
juvenile offenders, the Suprene Court noted that 30 of the 50
states prohibit the punishnent: 12 states reject the death
penalty altogether, and 18 states—while otherw se naintaining
the death penalty—exclude juveniles from its reach. 543 U. S
at 564. In addition, the Suprenme Court enphasized that "even in
the 20 States wthout a fornal prohibition on executing
juveniles, the practice is infrequent." |d. In the ten years
preceding Roper, only three states had executed prisoners for
crimes commtted as juveniles. [|d. at 565.

153 More recently, in Gaham the Suprene Court determ ned
that a national consensus has devel oped against the practice of
sentencing a juvenile offender to Ilife inprisonnent wthout
parole for commtting a nonhom cide crine. 130 S. . at 2026
The Suprenme Court acknow edged that the majority of states, 37
and the District of Colunmbia, permt sentences of life wthout
parole for juvenile nonhom cide offenders. See id. at 2023,
2034- 35. Neverthel ess, the Court maintained that "'[t]here are
measures of consensus other than legislation,'" id. at 2023
(quoting Kennedy, 554 U S. at 433), and that an exam nation of
actual sentencing practices in those 37 states reveals a
consensus agai nst the punishnment, id. Specifically, the Suprene
Court noted that just 11 of the 37 states in fact inpose life
w thout parole sentences upon juvenile nonhom cide offenders,
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and nationwide, only 123 juvenile offenders are serving life
w t hout parole sentences for nonhomicide crinmes. |Id. at 2024.
Thus, according to the Gaham Court, the fact that nobst states
permt the punishnment does not justify a conclusion that nost

states deem the puni shnment appropriate:

[T]he many States that allow |life wthout parole for
juvenil e nonhom cide offenders but do not inpose the
puni shment should not be treated as iif they have
expressed the view that the sentence is appropriate.
The sentencing practice now under consideration is
exceedingly rare. And "it is fair to say that a
nati onal consensus has devel oped against it."

Id. at 2026 (quoting Atkins, 536 U S. at 316).

54 Turning to the case now before us, we nust determ ne
whether there is a national consensus against sentencing a 14-
year-old to life inprisonment wi thout the possibility of parole
for conmmtting intentional hom cide. G ven these facts, the
Suprene Court's decision in Gaham is instructive but not
determ nati ve. See id. at 2023 (clarifying that the national

consensus established in Gaham "concerns only those juvenile

of fenders sentenced to Ilife wthout parole solely for a
nonhom ci de of fense"). Importantly, the State does not have to
establish a national consensus approving life wthout parole

sentences for 1l1l4-year-olds who commt intentional hom cide;
rat her, N nham bears the heavy burden of establishing a national

consensus agai nst the punishnment. See Stanford, 492 U S at

373. We conclude that Ninham has failed to nmeet that burden.
55 N nham concedes that the vast mmjority of states

permt 1l4-year-olds to be sentenced to life w thout parole for
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hom ci de crines. Regarding juvenile offenders generally, 44
states, the District of Colunbia, and the federal governnent
permt life without parole sentences for homcide crines. See
Graham 130 S. C. at 2034-36. By our calculation, 36 of those
44 states permt life wthout parole sentences for offenders who
were 14 years old or younger at the tine of the offense.®™ See

Amesty International & Human Rights Watch, The Rest of Their

Lives: Life without Parole for Child Ofenders in the United

St at es, 18 (Cct. 11, 2005),

http://ww. hrw. or g/ en/ node/ 11578/ section/ 4;'* Mller v. Al abama,

No. CR-06-0741, 2010 Ala. Cim App. Lexis 77, at *15 (Al a.
Crim App. Aug. 27, 2010). Notably, seven states that generally
except juvenile offenders from life wthout parole sentences
still permt the sentence to be inposed upon juveniles who
comm t hom ci de. Gaham 130 S. . at 2023, 2035. Thus,
according to the "'clearest and nost reliable objective evidence

of contenporary values,'" Atkins, 536 US. at 312 (quoting

¥ 1n response to a question posed at oral argunent,
Ni nham s counsel advi sed t he court t hat "about 30
states . . . have transfer statutes that expose children, sone
as young as 6 years of age, to sentences like life inprisonnent
wi t hout parole.”

4 The statistics conpiled by Amesty International and
Human Ri ghts Watch include Col orado and exclude Al abama in the

list of states that, as of 2005, permt life wthout parole
sentences for offenders who were 14 years old or younger at the
time of the offense. However, according to our research,
Al abama should be included in that list, see MIller v. Al abam,

No. CR-06-0741, 2010 Ala. Cim App. Lexis 77, at *11-12, 26
(Ala. Cim App. Aug. 27, 2010), and Colorado should be
excl uded, see Colo. Rev. Stat. § 17-22.5-104(1V) (2010).

28



No. 2008AP1139

Penry, 492 U S. at 331), we sinply cannot say that a national
consensus has devel oped agai nst the practice of sentencing a 14-
year-old to life inprisonment wthout parole for commtting
intentional homcide. See Roper, 543 U S at 609 (Scalia, J.,
dissenting) ("Wrds have no neaning if the views of |ess than
50% of [] States can constitute a national consensus.").

156 As N nham points out, however, our analysis cannot end
there; pursuant to Gaham it is possible that "an exam nation
of actual sentencing practices in jurisdictions where the
sentence in question is permtted by statute discloses a
consensus against its use." 130 S. . at 2023. Here, N nham
argues that the rarity wth which sentences of |ife wthout
parole are inposed upon 14-year-olds denonstrates a national
consensus agai nst such sentences. Ni nham i nfornms us that he is
currently the only person in Wsconsin serving a sentence of
life without parole for a crinme conmtted at the age of 14, and
furthernore, nationwide, only 73 juveniles age 14 or younger,
deriving from just 18 states, have been sentenced to life
W t hout parole.

157 We appreciate the fact that 14-year-olds are rarely
sentenced to life inprisonment wthout parole. However, we
di sagree with N nham that the rarity wth which the sentence is
inposed is necessarily denonstrative of a national consensus
agai nst the sentence. Rather, it is equally likely that 14-
year-olds are rarely sentenced to life wthout parole because
they rarely commt homcide and, nore to the point, rarely
commt homcide in the sanme horrific and senseless fashion as
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Ni nham Ni nham does not point to any data which would |ead us
to believe otherw se. In short, Ni nham has failed to
denonstrate that there is a national consensus agai nst
sentencing a l1l4-year-old to life inprisonment w thout parole for
commtting intentional hom cide.

158 CQur conclusion that no such national consensus exists,
"while '"entitled to great weight,' is not itself determ native"
of the constitutional question before us. [d. at 2026 (quoting
Kennedy, 554 U.S. at 434).' Because the task of interpreting
the Ei ghth Amendnent renmains the court's responsibility, see
id., we nmust now exercise our own independent judgnent to
determ ne whether it is constitutional to inpose a life wthout
parol e sentence upon a 14-year-old for commtting intentional

hom ci de.

b. The court's i ndependent j udgnent regar di ng t he

constitutionality of sentencing a 14-year-old to life

i nprisonment wthout parole for commtting intentional
hom ci de

159 "The judicial exercise  of i ndependent j udgnent

requires consideration of the culpability of the offenders at

issue in light of their crinmes and characteristics, along with

the severity of the punishnment in question.” 1d. In addition

15 See also Kennedy v. Louisiana, 554 U.S. 407, 434 (2008)
("As we have said in other Ei ghth Anmendnent cases, objective
evi dence of contenporary values as it relates to punishnent for
child rape is entitled to great weight, but it does not end our
inquiry. 'The Constitution contenplates that in the end our own
judgment will be brought to bear on the question of the
acceptability of the death penalty under the Ei ghth Amendnent.'"
(quoting Coker v. Ceorgia, 433 U S. 584, 597 (1977) (plurality
opi nion))).
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the Supreme Court "considers whether the chall enged sentencing
practice serves legitimte penol ogical goals." Id.

160 For exanple, in its 1988 Thonpson decision, in
concluding that the Eighth Anmendnent prohibits the execution of
a person who was under 16 years of age at the tinme of the
offense, a plurality of the Suprenme Court determ ned, first,
that "less culpability should attach to a crine commtted by a
juvenile than to a conparable crine commtted by an adult," 487
US at 835, and second, that the application of the death
penalty to offenders 15 vyears old and younger does not
measurably contribute to the goals that capital punishnment is
intended to achieve, id. at 838. The Supreme Court observed
that the death penalty is intended to serve two principal social
purposes: retribution and deterrence. Id. at 836. "G ven the
| esser culpability of the juvenile offender, the teenager's
capacity for growh, and society's fiduciary obligations to its
children,” the Suprenme Court concluded that the retribution
rationale is "sinply inapplicable to the execution of a 15-year-
old offender." Id. at 836-37. Moreover, concerning the
deterrent value of the death penalty, the Court determ ned that
"[t]he likelihood that the teenage offender has nade the kind of
cost - benefit anal ysis that attaches any weight to the
possibility of execution is so renote as to be virtually
nonexi stent." 1d. at 837.

161 Seventeen years later, in Roper, the Suprene Court
extended its reasoning from Thonpson to hold that the Ei ghth
Amendnent prohibits the inposition of the death penalty upon all

31



No. 2008AP1139

juvenile offenders under the age of 18. Roper, 543 U. S at 570-
71. In so holding, the Suprenme Court articulated three general
di fferences between juvenile and adult offenders: (1) juveniles
possess a lack of maturity and an underdevel oped sense of
responsibility, qualities which often result in inpulsive
actions and decisions; (2) juveniles are nore vulnerable or
susceptible to negative influences and peer pressure; and (3) a
juvenile's character is not as well fornmed as that of an adult.
Id. at 569-70. Those three differences, the Court concluded,
"denonstrate that juvenile offenders cannot with reliability be
classified among the worst offenders” for which capital
puni shnment is reserved. |d. at 569. The Court then echoed its
determ nation in Thonpson that, given the |esser culpability of
juvenile offenders, the case for retribution and deterrence is
sinmply not as strong with a mnor as with an adult. 1d. at 571-
72. O significance to this case, the Suprene Court observed:
"To the extent the juvenile death penalty m ght have residual
deterrent effect, it is worth noting that the punishnent of life
i nprisonment wthout the possibility of parole is itself a
severe sanction, in particular for a young person.” 1d. at 572.
The Suprenme Court then affirmed the Mssouri Suprenme Court's
decision to vacate the 17-year-old defendant's death sentence
and resentence himto life inprisonment without eligibility for
parole. See id. at 560, 578-79.

62 Last year, in Gnaham finding no reason to reconsider

its observations in Roper regarding juveniles, see Gaham 130

S. . at 2026, the Suprenme Court held that it IS
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unconstitutional to inpose a life wi thout parole sentence upon a
juvenile offender who did not conmmt homcide, id. at 2034.

163 Regarding the culpability of juvenile offenders, the
G aham Court noted that "developnents in psychology and brain

science continue to show fundanental di f ferences bet ween

juvenile and adult mnds." |Id. at 2026. Furthernore, the Court
explicitly recognized that "defendants who do not kill, intend
to kill, or foresee that life will be taken are categorically

| ess deserving of the nost serious forns of punishnent than are
mur derers. " Id. at 2027. Considering (1) the dimnished
culpability of juvenile offenders in general and (2) the
dimnished culpability of defendants who commt nonhom cide
crinmes, the Suprene Court reasoned that "when conpared to an
adult nurderer, a juvenile offender who did not kill or intend
to kill has a twice dimnished nmoral culpability.” Id.

164 Regarding the severity of the punishnent, the G aham
Court remarked on the simlarities between life w thout parole
sentences and death sentences, noting that the conparison is
especially apparent when the sentences are inposed upon
juvenil es. See id. at 2027-28 ("Life wthout parole is an
especially harsh punishnent for a juvenile. . . . A 16-year-old
and a 75-year-old each sentenced to life wthout parole receive
t he sane punishnent in name only.").

165 Finally, the Gaham Court concluded that the four
princi pal penological justifications for life wthout parole—

retribution, deterrence, incapacitation, and rehabilitati on—are
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i nadequate to justify inposing the sentence wupon juvenile
nonhom ci de of fenders. See id. at 2028-30.

166 First, while acknowl edging that retribution is a
legitimate reason to punish, the Court explained that "'the
heart of the retribution rationale is that a crimnal sentence
must be directly related to the personal culpability of the

crimnal offender.'" |d. at 2028 (quoting Tison v. Arizona, 481

U S 137, 149 (1987)). Reiterating that juvenile offenders who
did not commt hom cide have tw ce di mnished noral culpability,
the Court concluded that "retribution does not justify inposing
the second nobst severe penalty on the less culpable juvenile
nonhom ci de offender." 1d.

167 Second, the G aham Court reaffirmed its determnation

in Roper that juveniles are |ess susceptible to deterrence

because of their inmmaturity and wunderdevel oped sense of
responsibility. Gaham 130 S. CO. at 2028. Mor eover,
according to the Suprenme Court, any limted deterrent effect

provided by life without parole is outweighed by the dimnished
nmoral responsibility of juveniles who commt nonhom cide crines.
1d. at 2029.

168 Third, the Court concluded that incapacitation, or the
I npri sonment of dangerous crimnals for the purpose of
preventing recidivism is inadequate to justify the punishnent
of life wthout parole for juveniles who did not commt
hom ci de. Id. The Court reasoned that the penol ogical theory
behind incapacitation requires the sentencer to nmake a judgnent
that the defendant is incorrigible, or incapable of reform but
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"[t]he characteristics of juvenil es make that j udgnment
questionable.” |Id. Furthernore, even if the state's judgnment
that a juvenile is incorrigible is later confirnmed by the
juvenile's msbehavior in prison, the Court ruled that the
sentence of life without parole would still be disproportionate
because the judgnent was made at the outset, before the juvenile
has a meani ngful opportunity to denonstrate maturity. 1d.

169 Fourth, and finally, the Court determned that the
penol ogical goal of rehabilitation is inconsistent wth a
sentence of life inprisonment wthout parole, especially when
i nposed upon a juvenile nonhom cide offender who possesses the
capacity for change and di mnished noral culpability. Id. at
2029- 30.

170 In summary, (1) the limted culpability of juvenile
nonhom ci de offenders; (2) the severity of life wthout parole
sentences; and (3) the Court's determnation that penol ogical
theory is inadequate to justify the punishnment all led to the
Graham Court's conclusion that it is cruel and unusual to inpose
a life without parole sentence upon a juvenile offender who did
not conmt homcide. 1d. at 2030.

71 Turning to the case now before this court, we nust
determine, in the exercise of our own independent |udgment,
whether it is categorically unconstitutional to inpose a life
w thout parole sentence wupon a 14-year-old for commtting
intentional hom cide. Stated otherwise, we nust determ ne
whet her the Eighth Amendnent and Article |, Section 6 of the

Wsconsin Constitution prohibit a sentencing court from ever
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concluding that a 14-year-old who conmts intentional hom cide
is deserving of Ilife inprisonment without the possibility of
parole. W conclude that the answer is no.

172 Follow ng the approach set forth in G aham see id. at

2026, we first consider the culpability of 14-year-olds who
comm t i ntentional hom ci de and t he severity of life
I npri sonment wi t hout par ol e. W then consider whether
sentencing a l1l4-year-old to life inprisonnment w thout parole for

commtting intentional homcide serves legitimte penol ogical

goal s.
i. The culpability of 1l4-year-olds who commt intentional
hom cide and the severity of life inprisonnent wthout
parol e

173 N nham argues that the characteristics of juveniles
articulated in Roper and reiterated in Gaham apply with even
greater force to juveniles age 14 and younger. As N nham points
out, the Suprenme  Court has held that t hese general
characteristics "denonstrate that juvenile offenders cannot wth
reliability be classified anong the worst offenders” for which
the nost severe punishnment is reserved. Roper, 543 U S. at 569;

see also Gaham 130 S. C. at 2026 ("Roper established that

because juveniles have Ilessened culpability they are |ess
deserving of the nost severe punishnments.”). It follows, N nham
argues, that 14-year-olds cannot reliably be classified anong
the worst offenders for which this state reserves |life
i nprisonnment w thout parole.

174 We do not disagree that, typically, juvenile offenders
are less culpable than adult offenders and are therefore
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generally less deserving of the nost severe punishnents. See
G aham 130 S. C. at 2026 (citing Roper, 543 U S. at 569-70).
Furthernore, we do not dispute N nhams argunment that, on
average, the younger the juvenile offender, the nore his or her
cul pability di m nishes. However, the constitutional question
before wus does not concern only the typical 14-year-old
offender. Rather, the question before us concerns all 14-year-
old offenders, typical or atypical, who commt intentional
hom cide. Gven these facts, we disagree with N nham that Roper
and Graham lead to the conclusion that 14-year-olds who commt
intentional homcide are categorically less deserving of life
i nprisonnment w thout parole.

175 1In Roper, recognizing that capital punishnment, the
nost severe penalty recognized by law, nust be limted to a
narrow class of offenders who commt only the nobst serious
crimes and "whose extrene culpability makes them 'the nost
deserving of execution,'" 543 U. S. at 568 (quoting Atkins, 536
US at 319), the Suprene Court concluded that the dimnished
culpability of juvenile offenders renders them categorically
| ess deserving of the death penalty. 1d. at 569-71. Roper does
not, however, stand for the proposition that the dimnished
culpability of juvenile offenders renders them categorically
| ess deserving of the second nobst severe penalty, life
i mprisonment without parole. | ndeed, the Roper Court affirned
the M ssouri Suprenme Court's decision to nodify the 17-year-old
defendant's death sentence to life inprisonnent wi t hout
eligibility for parole. 1d. at 560, 578-79.

37



No. 2008AP1139

176 In Gaham the Supreme Court concluded that the "tw ce
di m ni shed noral culpability" of (1) juvenile offenders who (2)
do not <commt homcide renders that particular <class of
of fenders categorically less deserving of [|ife inprisonnent
wi t hout parole. 130 S. C. at 2027. G aham does not, however
support the argunent that juvenile offenders who commt hom cide
are categorically less deserving of life inprisonment wthout
par ol e. This is because juvenile offenders who commt hom cide
| ack the second layer of dimnished noral culpability on which
the G aham Court based its concl usion. Sinply stated, "[t]here
is a line between homcide and other serious violent offenses
against the individual. . . . Although an offense |ike robbery
or rape is a serious crinme deserving serious punishnent, those
crimes differ from homcide crimes in a noral sense.” Id.
(internal quotations and citations omtted).

177 1t follows, therefore, that neither Roper nor G aham
forecl ose a sentencing court from concluding that a juvenile who
commts homcide is sufficiently culpable to deserve Ilife
i nprisonnment w thout the possibility of parole.

78 Furthernore, contrary to N nhamis contention, we are
not convinced that juveniles 14 years old and younger are a
distinct group of juveniles such that a different constitutiona
anal ysis applies. Ni nham directs us to developnents in
psychol ogy and brain science tending to show that 14-year-olds,

in conparison to older teenagers, are generally |ess capable of
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responsi bl e deci sion-nmaking,® generally possess a heightened

vul nerability to risk-taking and peer pressure, !’

and generally
have a less mature sense of self and a decreased ability to
i magine their futures.'® Even assuming that such psychol ogica
and scientific research is constitutionally relevant, the
general i zations concluded therein are insufficient to support a
determ nation that 14-year-olds who commt homcide are never
cul pable enough to deserve life inprisonment wthout parole.
Case in point, in other contexts, psychologists have pronoted
scientific evidence that arrives at the precise opposite
concl usi ons about 14-year-olds, nanely, that they understand
social rules and laws and possess the ability to take noral
responsibility for their actions. See Roper, 543 U.S. at 617-18

(Scalia, J., dissenting) (explaining that in an amcus brief

filed in Hodgson v. M nnesota, 497 U S. 417 (1990), the American

Psychol ogi cal Associ ation cited nunmerous psychol ogical treatises
and studies tending to denonstrate that 14 and 15-year-old

juveniles are mature enough to decide whether to obtain an

16 See, e.g., B. Luna, The Maturation of Cognitive Contro
and the Adolescent Brain, in From Attention to Goal -Di rected

Behavi or 249, 252-56 (F. Aboitiz & D. Cosnelli eds., 2009).

17 See, e.g., Laurence Steinberg, Adol escent Devel opnent and
Juvenile Justice, 5 Ann. Rev. dinical Psychol. 459, 466 (2009);
Laurence Steinberg, Risk-Taking in Adol escence: New Perspectives
from Brain and Behavioral Science, 16 Current D rections in
Psychol . Sci. 55, 56-58 (2007).

18 See, e.g., Laurence Steinberg & Elizabeth Cauffman,
Maturity of Judgnment in Adol escence, 20 L. & Human Behav. 249,
255 (11996).
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abortion w thout parental involvenent). In summary, N nham has
failed to denonstrate that 14-year-olds who commt intentional
hom cide cannot reliably be classified anong those offenders

deserving of life inprisonnment w thout parole.

ii. Whether sentencing a 14-year-old to life inprisonnent
wi thout parole for commtting intentional hom cide
serves legitimate penol ogi cal goals

179 Relying in large part on the Suprene Court's analysis
in Gaham N nham maintains that none of the four generally
recogni zed penological justifications are adequate to justify
inposing life w thout parole upon a 14-year-old. However, as
previously described, much of the Gaham Court's analysis on
penol ogi cal theory was based upon the tw ce dimnished noral
cul pability of juvenile offenders who conmt nonhom cide crines.
See, e.g., 130 S. C. at 2028 ("The case [for retribution]
becomes even weaker wth respect to a juvenile who did not
commt homcide."); id. at 2029 ("[I]n [light of juvenile
nonhom ci de offenders’' dimnished noral responsibility, any
limted deterrent effect provided by life without parole is not
enough to justify the sentence.”"). As we just explained, we are
not convinced that 14-year-olds who commt hom cide have the
same dimnished noral culpability as those juvenile offenders
who do not commt hom cide. Accordingly, we conclude that
sentencing a l1l4-year-old to life inprisonment w thout parole for
comm tting i ntentional hom ci de serves t he legitimate
penol ogi cal goal s of retribution, det errence, and

i ncapaci tati on. See Harnelin v. Mchigan, 501 U S. 957, 999
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(1991) (Kennedy, J., concurring) ("[T]he Ei ghth Amendnent does
not mandat e adopti on of any one penol ogical theory.").

180 First, retribution, as "'an expression of society's
nmoral outrage at particularly offensive conduct,'" Thonpson, 487
U S at 836 (quoting Gegg, 428 US at 183), is a legitimte
penol ogical justification for inposing a sentence of Ilife
w thout parole wupon a 14-year-old who commts intentional
hom ci de. "'The heart of the retribution rationale is that a
crimnal sentence nust be directly related to the personal
culpability of the crimnal offender."" Graham 130 S. O . at
2028 (quoting Tison, 481 U S at 149). Wile juvenile offenders
are generally less culpable than adult offenders and therefore
generally |ess deserving of the nost severe punishnents, id. at
2026, the case for retribution increases wth respect to
inposing a life wthout parole sentence upon a juvenile who
intentionally takes the |ife of another, see id. at 2028.

81 Second, as the Suprene Court recognized in Roper, "the
puni shment of life inprisonment wthout the possibility of
parole is itself a severe sanction, in particular for a young
person” and thus serves as an adequate deterrent to potential
juvenil e hom cide offenders. 543 U S. at 572.

182 Third, and finally, we conclude that incapacitation

adequately justifies inposing the punishnment of |ife wthout
parole upon 1l4-year-old juveniles who commt i ntenti onal
hom ci de. We recognize that incapacitation requires the

sentencing court to mke a judgnent that the defendant is
incorrigible, and the nature of juveniles generally nake that
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judgnent a difficult one. See Gaham 130 S. . at 2029.

Nevert hel ess, we cannot preclude sentencing courts from ever
making a judgnment that a 14-year-old who commts intentional
hom cide is forever dangerous. As recognized by the Suprene

Court, while many juveniles commt crimes that “"reflect][]

unfortunate yet transient immturity,” the rare juvenile is
capable of commtting a crine that "reflects irreparable
corruption.” Roper, 543 U.S. at 573. In the case of those rare
juveniles, a sentence of Ilife inprisonment wthout parole

measurably contributes to the legitimte goal of incapacitation.
183 In summary, in the exercise of our own independent
judgment, we conclude that sentencing a 14-year-old to life
i nprisonment wthout the possibility of parole for commtting
intentional homcide is not categorically unconstitutional. We
therefore confirm what objective evidence already inforns us:
contenporary society views the punishnment as proportionate to
t he of fense.
B. Whet her Ninhaml's Sentence is Unduly Harsh and Excessive
84 Ni nham argues that even if we conclude that it is not
categorically unconstitutional to sentence a 1l4-year-old to life
i nprisonment wthout parole for conmtting intentional hom cide,
he is still entitled to sentence nodification on the grounds
that his particular punishnment is cruel and unusual in violation
of the E ghth Amendnent and Article 1, Section 6 of the
W sconsin Constitution. Specifically, N nham argues that his
sentence of life inprisonment w thout parole is unduly harsh and
excessive because his culpability was dimnished, both by the
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fact that he was just 14 years old at the tine of the offense
and by the fact that extreme abuse and alcohol dependence
resulted in his underdevel opnent.

185 The standard for determ ning whether a punishnment is
cruel and unusual in a particular case is the sanme under both

f ederal and Wsconsin | aw See State v. Pratt, 36 Ws. 2d 312

321-23, 153 N W2d 18 (1967). "*[What constitutes adequate
puni shnment is ordinarily left to the discretion of the trial
judge. If the sentence is within the statutory Iimt, appellate
courts will not interfere unless clearly cruel and unusual.'"

Id. at 322 (quoting Hayes v. United States, 238 F.2d 318, 322

(10th Cir. 1956)); see also State v. Taylor, 2006 W 22, 119

289 Ws. 2d 34, 710 N.W2d 466. A sentence is clearly cruel and
unusual only if the sentence is "so 'excessive and unusual, and
so disproportionate to the offense commtted, as to shock public
sentinent and violate the judgnent of reasonable people
concerning what is right and proper under the circunstances.'"

State v. Paske, 163 Ws. 2d 52, 69, 471 N.Ww2d 55 (1991)

(quoting Pratt, 36 Ws. 2d at 322).

86 Under these circunstances, we sinply cannot say that
Ni nhamis sentence of I|ife inprisonnment wthout parole is so
di sproportionate to the crine he commtted "'"as to shock public
sentinent and violate the judgnent of reasonable people
concerning what is right and proper.'" |d. (quoting Pratt, 36
Ws. 2d at 322). There is no question that N nhams punishnment
is severe, but it is not disproportionately so. The manner in
whi ch Ninham took Vang's life was horrific and sensel ess. The
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severity of the homcide was only conpounded by the fact that
Ni nham refused to take any responsibility and in fact threatened
the lives of the other juveniles who did. That N nham was just
14 years old at the tine of the offense and suffered an
i ndi sputably difficult childhood does not, as he contends,
automatically renove his punishnent out of the realm of
proportionate. The circuit court was well within its statutory
authority to sentence N nham to life inprisonnent wthout
parole, and we wll not interfere wth its exercise of
di scretion.
C. Wiether a New Factor Warrants Sentence Mdification

87 N nham also argues that he is entitled to sentence
nodi fication on the grounds that new scientific research
regardi ng adol escent brain devel opnent constitutes a new factor
that frustrates the purpose of his sentence. Specifically,
Ni nham directs us to nagnetic resonance imaging (M) studies,
apparently unavailable at the tinme N nham was sentenced, which
tend to show that the brain is not fully developed early in
chi | dhood and that nmaking inpulsive decisions and engaging in
risky behavior is an inevitable part of adolescence.'®  The
studies further explain, according to Ninham that as the brain
mat ures, adol escents alnost universally grow out of their

i mpul sive and risky behavior. In addition, N nham informs us

19 See, e.g., L.P. Spear, The Adolescent Brain and Age-

Rel at ed Behavi oral Manifestations, 24 Neurosci. & Biobehav. Rev.
417, 421 (2000); N. Dickon Reppucci, Adol escent Devel opnent and

Juvenile Justice, 27 Am J. Conmunity Psychol. 307, 319 (1999).
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that a growing body of research suggests that alcohol causes
nmore damage to developing teenage brains than previously
t hought.?® According to Ninham this new scientific research on
adol escent brain developnent wundermnes the <circuit court's
findings regarding Ninham s cul pability and recidivism

188 In order to prevent the <continuation of unjust
sentences, the circuit court has inherent authority to nodify a

sent ence. State v. Trujillo, 2005 W 45, 910, 279 Ws. 2d 712,

694 N. W 2d 933. "However, a circuit court's inherent authority
to nodify a sentence is a discretionary power that is exercised

Wi thin defined paraneters.” State v. Crochiere, 2004 W 78,

112, 273 Ws. 2d 57, 681 N W2d 524. | ncluded within those
defined paraneters is the circuit court's inherent authority to
nmodify a sentence based upon the showing of a new factor. | d.

In Rosado v. State, 70 Ws. 2d 280, 288, 234 N.wW2d 69 (1975),

this court defined what constitutes a "new factor":

[ T] he phrase "new factor" refers to a fact or set of
facts highly relevant to the inposition of sentence,
but not known to the trial judge at the time of
original sentencing, either because it was not then in
exi stence or because, even though it was then in
exi stence, it was unknow ngly overl ooked by all of the
parties.

189 The defendant bears the burden of denonstrating by

cl ear and convincing evidence that a new factor exists. State

v. Franklin, 148 Ws. 2d 1, 9-10, 434 N W2d 609 (1989).

However, the existence of a new factor does not necessarily

20 See, e.g., Katy Butler, The Gim Neurology of Teenage
Drinking, N Y. Times, July 4, 2006, at F1.
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entitle the defendant to sentence nodification. Trujillo, 279
Ws. 2d 712, 111. Rat her, whether sentence nodification is
warranted is left to the sound discretion of the circuit court.
Id. In determ ning whether to exercise its discretion to nodify
a sentence on the basis of a new factor, the circuit court may,
but is not required to, consider whether the new factor

frustrates the purpose of the original sentence. See State v.

Har bor, 2011 W 28, 9148-52, = Ws. 2d _, _ Nw2d _ .

190 Whether a new factor exists is a question of |aw that
this court reviews independently. Trujillo, 279 Ws. 2d 712,
M11. However, even if we determne that a new factor exists, we
will not overrule a circuit court's decision regarding sentence
nmodi fication unless the circuit court erroneously exercised its
di scretion. |d.

91 In this case, we conclude that N nham has not
denonstrated by clear and convincing evidence that a new factor
exi sts. Assuming that the MR studies thenselves were not in
exi stence at the tinme N nham was sentenced, we agree with the
circuit court that the studies still do not constitute "a fact
or set of facts highly relevant to the inposition of sentence,
but not known to the trial judge at the tinme of the origina
sentencing," Rosado, 70 Ws. 2d at 288, because 