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NOTI CE 
This opinion is subject to further 
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version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s,  St at e v.  Al l en,  

2007AP795,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Mar .  25,  2008) ,  

af f i r mi ng an or der  of  t he Mi l waukee Count y Ci r cui t  Cour t ,  Denni s 

P.  Mor oney,  Judge.  

¶2 Aar on Ant oni o Al l en br ought  a mot i on f or  

post convi ct i on r el i ef  under  Wi s.  St at .  § 974. 06 ( 2005- 06)  seven 

year s af t er  t he di r ect  appeal  f r om hi s cr i mi nal  convi ct i on was 

consi der ed by t he cour t  of  appeal s under  t he pr ocedur e f or  no-

mer i t  r evi ew.   The ci r cui t  cour t  deni ed t he mot i on on gr ounds 
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t hat  t he i ssues r ai sed i n t he mot i on wer e i ssues t hat  Al l en 

coul d have r ai sed i n a r esponse t o hi s appel l at e counsel ' s no-

mer i t  r epor t ,  and t hey wer e t her ef or e deemed wai ved.   The cour t  

of  appeal s af f i r med.  

¶3 Thi s case r equi r es us t o appl y t he pr ocedur al  

r equi r ement s f or  post convi ct i on mot i ons set  out  i n St at e v.  

Escal ona- Nar anj o,  185 Wi s.  2d 168,  517 N. W. 2d 157 ( 1994) ,  t o t he 

no- mer i t  pr ocedur e f or  di r ect  appeal s set  out  i n Wi s.  St at .  

§ ( Rul e)  809. 32 ( 1997- 98) . 1  The quest i on at  hand i s whet her  

Al l en i s bar r ed f r om r ai s i ng i ssues i n hi s Wi s.  St at .  § 974. 06 

mot i on because he f ai l ed t o r ai se t hem i n a r esponse t o hi s 

at t or ney' s no- mer i t  r epor t .   Al l en ar gues t hat  he was not  

r equi r ed t o r ai se t he i ssues i n a r esponse t o t he no- mer i t  

r epor t  and has now demonst r at ed suf f i c i ent  r eason f or  not  

r ai s i ng t hem i n a r esponse t o t he no- mer i t  r epor t .  

¶4 We concl ude,  f ol l owi ng Wi s.  St at .  § 974. 06,  t hat  a 

def endant  i s not  r equi r ed t o f i l e a r esponse t o a no- mer i t  

r epor t .   Thi s means he i s not  r equi r ed t o r ai se i ssues i n 

r esponse t o a no- mer i t  r epor t .   However ,  a def endant  may not  

r ai se i ssues i n a subsequent  § 974. 06 mot i on t hat  he coul d have 

r ai sed i n r esponse t o a no- mer i t  r epor t ,  absent  a " suf f i c i ent  

r eason"  f or  f ai l i ng t o r ai se t he i ssues ear l i er  i n t he no- mer i t  

appeal .   The f act  t hat  t he def endant  i s not  r equi r ed t o f i l e a 

                                                 
1 Al l  subsequent  r ef er ences t o Wi s.  St at .  § 974. 06 ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.   Al l  subsequent  
r ef er ences t o Wi s.  St at .  § ( Rul e)  809. 32 ar e t o t he 1997- 98 
ver si on unl ess ot her wi se i ndi cat ed.  
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r esponse t o a no- mer i t  r epor t  i s  not ,  by i t sel f ,  a suf f i c i ent  

r eason t o per mi t  t he def endant  t o r ai se new § 974. 06 cl ai ms.  

¶5 Her e,  we concl ude t hat  Al l en' s 2007 post convi ct i on 

mot i on i s bar r ed by Wi s.  St at .  § 974. 06( 4)  and Escal ona- Nar anj o.   

Al l en' s § 974. 06 mot i on i s based ent i r el y on i ssues t hat  he 

coul d have r ai sed i n a r esponse t o hi s appel l at e counsel ' s no-

mer i t  r epor t .   He has not  al l eged a suf f i c i ent  r eason f or  

f ai l i ng t o r ai se t he i ssues i n a r esponse t o t he ear l i er  no-

mer i t  r epor t .   The r ecor d r ef l ect s t hat  t he cour t  of  appeal s 

pr oper l y f ol l owed no- mer i t  pr ocedur e i n 2000 and i t s deci s i on 

car r i es a suf f i c i ent  degr ee of  conf i dence t o war r ant  appl i cat i on 

of  t he Escal ona- Nar anj o bar  t o t he i ssues of  t hi s mot i on.   For  

t hese r easons,  we af f i r m t he cour t  of  appeal s.  

I .  BACKGROUND AND PROCEDURAL HI STORY 

¶6 On May 14,  1995,  Al l en r obbed t he dr i ver  of  a " Johnny 

cab"  at  gunpoi nt . 2  He was ar r est ed at  a r esi dence t he next  

mor ni ng.   Lat er  t hat  day,  t he v i ct i m i dent i f i ed Al l en i n a 

pol i ce l i neup.   Al l en was char ged on May 16 i n Mi l waukee Count y 

Ci r cui t  Cour t  wi t h possessi on of  a f i r ear m by a f el on,  i n 

v i ol at i on of  Wi s.  St at .  § 941. 29( 2)  ( 1993- 1994)  and ar med 

r obber y i n v i ol at i on of  Wi s.  St at .  §§ 943. 32( 1) ( b)  and 

943. 32( 2) .   He pl eaded not  gui l t y t o bot h char ges.  

¶7 These t wo char ges i ni t i at ed a l ong and pr ot r act ed 

ser i es of  cr i mi nal  pr oceedi ngs.   The r ecor d r ef l ect s t hat  at  

                                                 
2 A " Johnny cab"  i s a pr i vat e vehi c l e dr i ven by a r et i r ed 

per son who pr ovi des an i nf or mal ,  unl i censed t r anspor t at i on 
ser vi ce f or  a f ee.  
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l east  ni ne di f f er ent  at t or neys r epr esent ed Al l en f r om char gi ng 

t hr ough sent enci ng.   Hi s at t or neys f i l ed numer ous mot i ons,  

i ncl udi ng sever al  mot i ons t o suppr ess Al l en' s l i neup 

i dent i f i cat i on,  sever al  mot i ons i n l i mi ne,  and sever al  mot i ons 

t o suppr ess Al l en' s st at ement s.   Al l en al so wr ot e a number  of  

pr o se l et t er s t o t he cour t  at  var i ous poi nt s i n t he 

pr oceedi ngs.   When t he case f i nal l y pr oceeded t o t r i al ,  i n 

Januar y of  1998,  i t  r esul t ed i n a mi st r i al .  

¶8 A j ur y t r i al  was f i nal l y compl et ed i n Oct ober  of  1998.   

The j ur y convi ct ed Al l en on bot h count s,  and t he ci r cui t  cour t  

sent enced Al l en t o 37 year s of  i mpr i sonment .   Al l en f i l ed a 

not i ce of  i nt ent  t o pur sue post convi ct i on r el i ef ,  and Assi st ant  

St at e Publ i c Def ender  Janet  L.  Bar nes was appoi nt ed Al l en' s 

post convi ct i on/ appel l at e counsel .   The r ecor d does not  r ef l ect  

t hat  At t or ney Bar nes t ook any act i on on t he case.   On Jul y 9,  

1999,  t he Of f i ce of  t he St at e Publ i c Def ender  appoi nt ed At t or ney 

Cr ai g M.  Kuhar y as Al l en' s post convi ct i on/ appel l at e counsel .  

¶9 On Mar ch 14,  2000,  At t or ney Kuhar y f i l ed a no- mer i t  

r epor t  wi t h t he cour t  of  appeal s pur suant  t o Wi s.  St at .  § ( Rul e)  

809. 32( 1) .   Al l en di d not  f i l e a r esponse t o t he no- mer i t  r epor t  

or  a pet i t i on f or  r evi ew i n t hi s cour t .   The no- mer i t  r epor t  

r ai sed t hr ee pot ent i al  i ssues:  ( 1)  whet her  t he evi dence was 

suf f i c i ent  t o suppor t  t he j ur y ' s  ver di ct ;  ( 2)  whet her  t he t r i al  

cour t  er r ed i n admi t t i ng evi dence t hat  Al l en i ni t i al l y  r ef used 

t o par t i c i pat e i n t he pr e- char gi ng l i neup;  and ( 3)  whet her  t he 

sent enci ng cour t  mi sused i t s di scr et i on.  



No.   2007AP795 

5 
 

¶10 I n an or der  dat ed August  1,  2000,  t he cour t  of  appeal s 

expl ai ned:  

We agr ee wi t h counsel ' s descr i pt i on and anal ys i s of  
each of  t hese i ssues i n t he no mer i t  r epor t  and adopt  
t hem as our  own st at ement .   We i ndependent l y concl ude 
t hat  an appeal  pr edi cat ed on t hese i ssues woul d l ack 
ar guabl e mer i t .  

 Upon concl udi ng our  i ndependent  r evi ew of  t he 
r ecor d as mandat ed by Ander s [ v.  Cal i f or ni a]  and Wi s.  
St at .  Rul e 809. 32( 3) ,  we f ur t her  det er mi ne t hat  t her e 
ar e no ot her  mer i t or i ous i ssues pr esent ed by t hi s case 
and t hat  f ur t her  pr oceedi ngs woul d l ack ar guabl e 
mer i t .  

St at e v.  Al l en,  No.  1999AP2818,  unpubl i shed or der  ( Wi s.  Ct .  App.  

August  1,  2000)  ( c i t at i ons omi t t ed) .   The cour t  accor di ngl y 

af f i r med Al l en’ s j udgment  of  convi ct i on and r el i eved At t or ney 

Kuhar y f r om r epr esent i ng Al l en.  

¶11 Near l y seven year s l at er ,  on Mar ch 16,  2007,  Al l en 

f i l ed a pr o se mot i on f or  post convi ct i on r el i ef  pur suant  t o Wi s.  

St at .  § 974. 06.   The mot i on al l eged t hat  Al l en' s post convi ct i on 

counsel  was i nef f ect i ve f or  f ai l i ng t o br i ng an i nef f ect i ve 

assi st ance of  counsel  c l ai m agai nst  Al l en’ s t r i al  counsel .   

Al l en al l eged t hat  t r i al  counsel  was i nef f ect i ve f or  f ai l i ng t o 

( 1)  seek suppr essi on of  t he f r ui t s of  Al l en’ s unl awf ul  ar r est ;  

( 2)  seek suppr essi on of  t he i l l egal  l i neup i dent i f i cat i on and 

r esul t i ng i n- cour t  i dent i f i cat i on;  and ( 3)  obj ect  t o t he 

pr osecut or ’ s use of  Al l en’ s conduct  at  t he l i neup as evi dence of  

consci ousness of  gui l t .   

¶12 On Mar ch 21,  2007,  t he c i r cui t  cour t  i ssued an or der  

denyi ng Al l en’ s post convi ct i on mot i on.  Rel y i ng on St at e v.  
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Ti l l man,  2005 WI  App 71,  281 Wi s.  2d 157,  696 N. W. 2d 574,  and 

Escal ona- Nar anj o,  t he cour t  concl uded t hat  t he i ssues r ai sed i n 

Al l en' s § 974. 06 mot i on wer e deemed wai ved because he f ai l ed t o 

r ai se t hem i n a r esponse t o hi s appel l at e counsel ' s no- mer i t  

r epor t .  

¶13 Al l en appeal ed,  and t he cour t  of  appeal s af f i r med i n 

an unpubl i shed deci s i on.   Al l en,  unpubl i shed sl i p op.  at  ¶5.   

The cour t  expl ai ned:  

Her e,  not hi ng i n Al l en' s Wi s.  St at .  § 974. 06 
mot i on suggest s and not hi ng i n t he r ecor d i ndi cat es 
t hat  Al l en was,  at  t he t i me t he no- mer i t  r epor t  was 
f i l ed,  unawar e of  t he i ssues under l y i ng t he cl ai ms of  
i nef f ect i ve assi st ance of  counsel  ul t i mat el y r ai sed i n 
hi s mot i on.   Al t hough he bl ames post convi ct i on counsel  
f or  f ai l i ng t o r ai se t he i ssues i n a post convi ct i on 
mot i on,  he of f er ed no r eason as t o why he was unabl e 
t o ar t i cul at e i n a r esponse t o t he no- mer i t  r epor t  t he 
i ssues he now r ai ses as t he basi s f or  hi s i nef f ect i ve-
assi st ance- of - counsel  c l ai ms.   The si mpl e cont ent i on 
t hat  counsel  coul d have and shoul d have r ai sed t hese 
i ssues i s not ,  wi t hout  mor e,  a suf f i c i ent  r eason t o 
over come t he Escal ona- Nar anj o/ Ti l l man bar .  

I d. ,  unpubl i shed sl i p op.  at  ¶6.  

¶14 Al l en f i l ed a pet i t i on f or  r evi ew.   Thi s cour t  

appoi nt ed At t or ney Rober t  R.  Henak t o r epr esent  Al l en and 

subsequent l y gr ant ed r evi ew.  

I I .  STANDARD OF REVI EW 

¶15 Whet her  Al l en' s c l ai ms ar e pr ocedur al l y bar r ed depends 

upon t he pr oper  i nt er pr et at i on of  Wi s.  St at .  § 974. 06.   Thi s i s 

a quest i on of  l aw t hat  we r evi ew de novo.   St at e v.  Lo,  2003 WI  

107,  ¶14,  264 Wi s.  2d 1,  665 N. W. 2d 756;  Escal ona- Nar anj o,  185 

Wi s.  2d at  175- 76.  
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I I I .  DI SCUSSI ON 

¶16 Thi s case r equi r es us t o appl y t he pr ocedur al  

r equi r ement s of  Escal ona- Nar anj o t o t he no- mer i t  pr ocedur e under  

Wi s.  St at .  § ( Rul e)  809. 32.   We begi n our  di scussi on by 

expl ai ni ng t he no- mer i t  pr ocedur e i n Wi sconsi n.   We t hen t ur n t o 

t he basi c pr ocedur al  r equi r ement s t hat  must  be met  t o br i ng a 

post convi ct i on mot i on under  Wi s.  St at .  § 974. 06,  par t i cul ar l y as 

t hey appl y t o i nef f ect i ve assi st ance of  counsel  c l ai ms and no-

mer i t  pr oceedi ngs.   Fi nal l y,  we appl y t hese l egal  pr i nci pl es t o 

t he f act s of  t hi s case,  concl udi ng t hat  Al l en has not  

demonst r at ed a suf f i c i ent  r eason f or  f ai l i ng t o r ai se i n a 

r esponse t o t he no- mer i t  r epor t  t he c l ai ms he r ai ses now i n hi s 

post convi ct i on mot i on.  

A.  No- Mer i t  Pr ocedur e 

¶17 The Si xt h Amendment  of  t he Uni t ed St at es Const i t ut i on 

r equi r es t he st at e t o pr ovi de i ndi gent  cr i mi nal  def endant s wi t h 

appel l at e counsel  on a f i r st  appeal .   Dougl as v.  Cal i f or ni a,  372 

U. S.  353,  357 ( 1963) .   An i ndi gent  def endant ' s appel l at e counsel  

i s  bound by di f f er ent  et hi cal  consi der at i ons t han t r i al  counsel .   

At  t r i al ,  an at t or ney' s bel i ef  t hat  hi s c l i ent ' s def ense i s 

whol l y f r i vol ous " does not  qual i f y hi s or  her  dut y t o t he c l i ent  

or  t o t he cour t . "   McCoy v.  Cour t  of  Appeal s of  Wi s. ,  486 U. S.  

429,  435 ( 1988) .   Upon appeal ,  however ,  t he def endant  i s no 

l onger  pr ot ect ed by t he pr esumpt i on of  i nnocence.   I d.  at  436.   

An i ndi gent  def endant ' s counsel  on appeal  " cannot  ser ve t he 

cl i ent ' s i nt er est  wi t hout  asser t i ng speci f i c  gr ounds f or  
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r ever sal . "   I d.   For  t hi s r eason,  counsel  i s  et hi cal l y  

pr ohi bi t ed f r om pr osecut i ng a f r i vol ous appeal .   I d.   

¶18 To bal ance t he def endant ' s r i ght  t o counsel  agai nst  

appel l at e counsel ' s et hi cal  obl i gat i ons,  t he Supr eme Cour t  

est abl i shed st andar ds f or  a no- mer i t  pr ocedur e i n Ander s v.  

Cal i f or ni a,  386 U. S.  738 ( 1967) .   The Cour t  set  out  t he speci f i c  

pr ocedur e t hat  must  be f ol l owed t o pr eser ve t he def endant ' s 

r i ght  t o counsel  on appeal :  

[ I ] f  counsel  f i nds hi s case t o be whol l y f r i vol ous,  
af t er  a consci ent i ous exami nat i on of  i t ,  he shoul d so 
advi se t he cour t  and r equest  per mi ssi on t o wi t hdr aw.  
That  r equest  must ,  however ,  be accompani ed by a br i ef  
r ef er r i ng t o anyt hi ng i n t he r ecor d t hat  mi ght  
ar guabl y suppor t  t he appeal .   A copy of  counsel ' s 
br i ef  shoul d be f ur ni shed t he i ndi gent  and t i me 
al l owed hi m t o r ai se any poi nt s t hat  he chooses;  t he 
cour t ——not  counsel ——t hen pr oceeds,  af t er  a f ul l  
exami nat i on of  al l  t he pr oceedi ngs,  t o deci de whet her  
t he case i s whol l y f r i vol ous.  I f  i t  so f i nds i t  may 
gr ant  counsel ' s r equest  t o wi t hdr aw and di smi ss t he 
appeal  i nsof ar  as f eder al  r equi r ement s ar e concer ned,  
or  pr oceed t o a deci s i on on t he mer i t s,  i f  s t at e l aw 
so r equi r es.  On t he ot her  hand,  i f  i t  f i nds any of  t he 
l egal  poi nt s ar guabl e on t hei r  mer i t s ( and t her ef or e 
not  f r i vol ous)  i t  must ,  pr i or  t o deci s i on,  af f or d t he 
i ndi gent  t he assi st ance of  counsel  t o ar gue t he 
appeal .  

Ander s,  386 U. S.  at  744.  

¶19 Wi sconsi n St at .  § ( Rul e)  809. 32( 1)  c l osel y f ol l ows t he 

pr ocedur e of  Ander s,  wi t h a f ew addi t i onal  r equi r ement s. 3  At  t he 

                                                 
3 The Supr eme Cour t  has speci f i cal l y hel d t hat  Wi s.  St at .  

( Rul e)  § 809. 32( 1) ,  as i nt er pr et ed by t hi s cour t ,  meet s t he 
const i t ut i onal  r equi r ement s of  Ander s v.  Cal i f or ni a,  386 U. S.  
738 ( 1967) .   McCoy v.  Cour t  of  Appeal s of  Wi s. ,  486 U. S.  429,  
440 ( 1988) .  
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t i me of  Al l en' s di r ect  appeal ,  t he r ul e set  out  t he f ol l owi ng 

no- mer i t  r equi r ement s:  

I f  an at t or ney appoi nt ed [ t o r epr esent  an i ndi gent  
def endant ]  i s  of  t he opi ni on t hat  f ur t her  appel l at e 
pr oceedi ngs on behal f  of  t he def endant  woul d be 
f r i vol ous and wi t hout  any ar guabl e mer i t  wi t hi n t he 
meani ng of  Ander s v.  Cal i f or ni a,  386 U. S.  738 ( 1967) ,  
t he at t or ney shal l  f i l e wi t h t he cour t  of  appeal s 3 
copi es of  a br i ef  i n whi ch i s st at ed anyt hi ng i n t he 
r ecor d t hat  mi ght  ar guabl y suppor t  t he appeal  and a 
di scussi on of  why t he i ssue l acks mer i t .  The at t or ney 
shal l  ser ve a copy of  t he br i ef  on t he def endant  and 
shal l  f i l e a st at ement  i n t he cour t  of  appeal s t hat  
ser vi ce has been made upon t he def endant .  The 
def endant  may f i l e a r esponse t o t he br i ef  wi t hi n 30 
days of  ser vi ce.  

Wi s.  St at .  § ( Rul e)  809. 32( 1) . 4 

¶20 An at t or ney must  di scuss wi t h t he def endant  t he 

def endant ' s r i ght s on appeal ,  i ncl udi ng t he opt i on t o f i l e a no-

mer i t  r epor t .   St at e ex r el .  Fl or es v.  St at e,  183 Wi s.  2d 587,  

607,  516 N. W. 2d 362 ( 1994) . 5 

¶21 Af t er  submi ssi on of  t he no- mer i t  r epor t  and t he 

r esponse,  i f  t he def endant  pr ovi des one,  t he cour t  of  appeal s 

f ol l ows t he r equi r ement  of  Ander s:  i t  " not  onl y exami nes t he no-

mer i t  r epor t  but  al so conduct s i t s own scr ut i ny of  t he r ecor d t o 

f i nd out  whet her  t her e ar e any pot ent i al  appel l at e i ssues of  

ar guabl e mer i t . "   St at e v.  For t i er ,  2006 WI  App 11,  ¶21,  289 

Wi s.  2d 179,  709 N. W. 2d 893.   I f  t he cour t  " f i nds t hat  f ur t her  

                                                 
4 The cur r ent  r ul e cont ai ns a mor e det ai l ed pr ocedur e and 

sever al  addi t i onal  pr ovi s i ons t han t he ver si on i n ef f ect  at  t he 
t i me of  Al l en' s no- mer i t  appeal .   See Wi s.  St at .  ( Rul e)  § 809. 32 
( 2007- 08) .  

5 See Wi s.  St at .  § 809. 32( 1) ( b)  ( 2007- 08) .  
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appel l at e pr oceedi ngs woul d be f r i vol ous and wi t hout  any 

ar guabl e mer i t ,  t he cour t  of  appeal s shal l  af f i r m t he j udgment  

of  convi ct i on and t he deni al  of  any post convi ct i on mot i on and 

r el i eve t he at t or ney of  f ur t her  r esponsi bi l i t y  i n t he case. "   

Wi s.  St at .  § ( Rul e)  809. 32( 3) .  

B.  Pr ocedur al  Requi r ement s For  Post convi ct i on Mot i ons 

¶22 The post convi ct i on pr ocedur es i n Wi s.  St at .  § 974. 06——

i n pl ace si nce mi d- 1970——ar e " desi gned t o r epl ace habeas cor pus 

as t he pr i mar y met hod i n whi ch a def endant  can at t ack hi s 

convi ct i on af t er  t he t i me f or  appeal  has expi r ed. "   Escal ona-

Nar anj o,  185 Wi s.  2d at  176 ( quot i ng Howar d B.  Ei senber g,  Post -

Convi ct i on Remedi es i n t he 1970' s,  56 Mar q.  L.  Rev.  69,  79 

( 1972) ) .   Sect i on 974. 06( 1)  al l ows pr i soner s t o move t o vacat e,  

set  asi de,  or  cor r ect  a sent ence wher e t he pr i soner  i s c l ai mi ng 

t hat  ( 1)  hi s sent ence was i mposed i n v i ol at i on of  t he 

const i t ut i on;  ( 2)  t he cour t  i mposi ng t he sent ence was wi t hout  

j ur i sdi ct i on;  or  ( 3)  t he sent ence was i n excess of  t he maxi mum 

or  ot her wi se subj ect  t o col l at er al  at t ack.   Wi s.  St at .  

§ 974. 06( 1) .  

¶23 A mot i on f or  r el i ef  under  § 974. 06 " i s a par t  of  t he 

or i gi nal  cr i mi nal  act i on,  .  .  .  and may be made at  any t i me. "   

Wi s.  St at .  § 974. 06( 2) .   However ,  a def endant  must  meet  cer t ai n 

r equi r ement s:  

Al l  gr ounds f or  r el i ef  avai l abl e t o a per son 
under  t hi s sect i on must  be r ai sed i n hi s or  her  
or i gi nal ,  suppl ement al  or  amended mot i on.   Any gr ound 
f i nal l y adj udi cat ed or  not  so r ai sed,  or  knowi ngl y,  
vol unt ar i l y  and i nt el l i gent l y wai ved i n t he pr oceedi ng 
t hat  r esul t ed i n t he convi ct i on or  sent ence or  i n any 
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ot her  pr oceedi ng t he per son has t aken t o secur e r el i ef  
may not  be t he basi s f or  a subsequent  mot i on,  unl ess 
t he cour t  f i nds a gr ound f or  r el i ef  asser t ed whi ch f or  
suf f i c i ent  r eason was not  asser t ed or  was i nadequat el y 
r ai sed i n t he or i gi nal ,  suppl ement al  or  amended 
mot i on.  

Wi s.  St at .  § 974. 06( 4)  ( emphasi s added) .    

¶24 Except  f or  subsect i on ( 4) ,  § 974. 06 i s a " di r ect  

adapt at i on"  of  t he f eder al  post convi ct i on st at ut e cont ai ned i n 

28 U. S. C.  § 2255.  Escal ona- Nar anj o,  185 Wi s.  2d at  176.   

Subsect i on ( 4) ,  on t he ot her  hand,  i s based on t he Uni f or m Post -

Convi ct i on Pr ocedur e Act ,  t he pr i mar y pur pose of  whi ch was " t o 

compel  a pr i soner  t o r ai se al l  gr ounds r egar di ng post convi ct i on 

r el i ef  i n hi s or  her  or i gi nal ,  suppl ement al  or  amended mot i on,  

t her eby cut t i ng of f  successi ve f r i vol ous mot i ons. "   I d.  at  177.  

¶25 I n Ber gent hal  v.  St at e,  72 Wi s.  2d 740,  748,  242 

N. W. 2d 199 ( 1976) ,  t he cour t  i nt er pr et ed § 974. 06( 4)  as 

per mi t t i ng a def endant  t o r ai se a const i t ut i onal  i ssue i n a 

§ 974. 06 mot i on,  even i f  i t  mi ght  pr oper l y have been r ai sed on 

appeal .   The cour t  l at er  over r ul ed Ber gent hal  i n Escal ona-

Nar anj o,  concl udi ng t hat  t he " pl ai n l anguage of  subsect i on ( 4)  

c l ear l y pr ovi des when a sec.  974. 06 mot i on i s  appr opr i at e. "   

Escal ona- Nar anj o,  185 Wi s.  2d at  181.   Fi r st ,  al l  gr ounds f or  

r el i ef  must  be r ai sed i n t he pet i t i oner ' s or i gi nal ,  

suppl ement al ,  or  amended mot i on,  whet her  or  not  i t  was a 

§ 974. 06 mot i on.   I d.   Second,  gr ounds f or  r el i ef  t hat  wer e 

" f i nal l y adj udi cat ed,  wai ved or  not  r ai sed i n a pr i or  

post convi ct i on mot i on"  may not  be t he basi s f or  a § 974. 06 

mot i on.   I d.  
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¶26 The cour t  went  on t o expl ai n t hat  t he def endant  coul d 

r ai se an i ssue " whi ch f or  suf f i c i ent  r eason"  was not  r ai sed or  

was i nadequat el y r ai sed i n a pr i or  mot i on.   I d.  at  184.   The 

def endant  i n Escal ona- Nar anj o had f ai l ed t o demonst r at e a 

" suf f i c i ent  r eason"  f or  agai n r ai s i ng hi s speci f i c  c l ai m:  

i nef f ect i ve assi st ance of  counsel .   The cour t  not ed t hat  he had 

al r eady r ai sed t hat  i ssue t wi ce and,  at  t he same t i me,  knew t hat  

hi s counsel  " had f ai l ed t o obj ect  t o what  he bel i eved t o be 

i nadmi ssi bl e evi dence. "   I d.   Yet ,  " [ h] e chose not  t o make t hat  

al l egat i on i n t hose mot i ons and has not  al l eged any suf f i c i ent  

r eason why a cour t  shoul d now ent er t ai n t hat  same cl ai m. "   I d.  

¶27 The cour t  r easoned t hat  t hi s i nt er pr et at i on was 

cor r ect  because " [ w] e need f i nal i t y i n our  l i t i gat i on. "   I d.  at  

185.   I t  f ur t her  ar t i cul at ed t he pol i cy basi s f or  t hi s  

i nt er pr et at i on:  

Sect i on 974. 06( 4)  was not  desi gned so t hat  a 
def endant ,  upon convi ct i on,  coul d r ai se some 
const i t ut i onal  i ssues on appeal  and st r at egi cal l y wai t  
t o r ai se ot her  const i t ut i onal  i ssues a f ew year s 
l at er .  Rat her ,  t he def endant  shoul d r ai se t he 
const i t ut i onal  i ssues of  whi ch he or  she i s awar e as 
par t  of  t he or i gi nal  post convi ct i on pr oceedi ngs.  At  
t hat  poi nt ,  ever yone' s memor y i s st i l l  f r esh,  t he 
wi t nesses and r ecor ds ar e usual l y st i l l  avai l abl e,  and 
any r emedy t he def endant  i s  ent i t l ed t o can be 
expedi t i ousl y awar ded.  

I d.  at  185- 86.  

¶28 We l at er  r eaf f i r med t he hol di ng of  Escal ona- Nar anj o i n 

Lo,  summar i z i ng t he basi c r ul e as f ol l ows:  

[ C] l ai ms t hat  coul d have been r ai sed on di r ect  appeal  
or  i n a pr evi ous § 974. 06 mot i on ar e bar r ed f r om bei ng 
r ai sed i n a subsequent  § 974. 06 post convi ct i on mot i on 
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absent  a showi ng of  a suf f i c i ent  r eason f or  why t he 
cl ai ms wer e not  r ai sed on di r ect  appeal  or  i n a 
pr evi ous § 974. 06 mot i on.  

I d. ,  ¶44.  

¶29 Shor t l y af t er  Escal ona- Nar anj o was deci ded,  t he cour t  

of  appeal s hel d t hat  i nef f ect i ve assi st ance of  post convi ct i on 

counsel  may const i t ut e a suf f i c i ent  r eason f or  not  r ai s i ng 

i ssues i n a pr evi ous post convi ct i on mot i on.   St at e ex r el .  

Rot her i ng v.  McCaught r y,  205 Wi s.  2d 675,  556 N. W. 2d 136 ( Ct .  

App.  1996) .   The def endant  i n Rot her i ng f i l ed a Kni ght  pet i t i on:  

a habeas cor pus pet i t i on f i l ed i n t he cour t  of  appeal s 

chal l engi ng t he ef f ect i veness of  appel l at e counsel .   I d.  at  676. 6  

The cour t  deni ed hi s pet i t i on on gr ounds t hat  he was i n f act  

ar gui ng i nef f ect i veness of  post convi ct i on counsel .   I d.  at  679.   

Not i ng t hat  t he pr oper  vehi c l e f or  r evi ew woul d be ei t her  a 

habeas pet i t i on i n t he t r i al  cour t  or  a § 974. 06 mot i on,  t he 

cour t  st at ed:  

The cour t  has not  yet  had much occasi on t o gi ve an 
expl i cat i on of  t he c i r cumst ances whi ch const i t ut e a 
" suf f i c i ent  r eason. "   I t  may be i n some ci r cumst ances 
t hat  i nef f ect i ve post convi ct i on counsel  const i t ut es a 
suf f i c i ent  r eason as t o why an i ssue whi ch coul d have 
been r ai sed on di r ect  appeal  was not .  .  .  .   I n some 
cases i t  may be necessar y t o under t ake f act f i ndi ng 
r egar di ng post convi ct i on di scussi ons bet ween counsel  
and t he def endant  t o det er mi ne i f ,  f or  a st r at egy 
r eason,  t he def endant  wai ved a par t i cul ar  
i ssue.  .  .  .   The t r i al  cour t  can per f or m t he 
necessar y f act f i ndi ng f unct i on and di r ect l y r ul e on 
t he suf f i c i ency of  t he r eason.   

                                                 
6  See St at e v.  Kni ght ,  168 Wi s.  2d 509,  522,  484 N. W. 2d 540 

( 1992)  ( hol di ng t hat  a habeas pet i t i on i n t he cour t  of  appeal s 
i s t he excl usi ve r emedy f or  chal l engi ng t he ef f ect i veness of  
appel l at e counsel ) .  
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I d.  at  682 ( c i t at i on omi t t ed) .    

¶30 Sever al  year s af t er  Rot her i ng,  t he cour t  of  appeal s 

hel d t hat  wher e t he same at t or ney r epr esent s t he def endant  at  

t r i al  and on appeal ,  t he at t or ney' s i nabi l i t y  t o chal l enge hi s 

or  her  own ef f ect i veness const i t ut es a " suf f i c i ent  r eason"  f or  

not  r ai s i ng i nef f ect i veness i n t he or i gi nal  § 974. 06 mot i on.   

St at e v.  Hensl ey,  221 Wi s.  2d 473,  477,  585 N. W. 2d 683 ( Ct .  App.  

1998) .  

¶31 The cour t  of  appeal s has appl i ed t he pr ocedur al  bar  of  

Escal ona- Nar anj o when t he def endant ' s di r ect  appeal  f ol l owed t he 

no- mer i t  pr ocess.   Ti l l man,  281 Wi s.  2d 157,  ¶2.   The cour t  

expl ai ned t hat  " i n some f acet s,  t he no mer i t  pr ocedur e af f or ds a 

def endant  gr eat er  scr ut i ny of  a t r i al  cour t  r ecor d and gr eat er  

oppor t uni t y t o r espond t han i n a convent i onal  appeal . "   I d. ,  

¶18.   Af t er  det ai l i ng t he no- mer i t  pr ocedur e,  t he cour t  r ej ect ed 

t he ar gument  t hat  " t he no mer i t  pr ocedur e i s  t oo 

per f unct or y .  .  .  t o per mi t  t he appl i cat i on of  Wi s.  St at .  

§ 974. 06( 4) . "   I d. ,  ¶19.   Recogni z i ng,  however ,  t hat  Escal ona-

Nar anj o i s not  an " i r oncl ad r ul e, "  t he cour t  hel d t hat  cour t s 

shoul d ( 1)  " pay cl ose at t ent i on t o whet her  t he no mer i t  

pr ocedur es wer e i n f act  f ol l owed" ;  and ( 2)  " consi der  whet her  

[ t he no mer i t ]  pr ocedur e,  even i f  f ol l owed,  car r i es a suf f i c i ent  

degr ee of  conf i dence war r ant i ng t he appl i cat i on of  t he 

pr ocedur al  bar  under  t he par t i cul ar  f act s and c i r cumst ances of  

t he case. "   I d. ,  ¶20.  

¶32 The cour t  of  appeal s agai n addr essed t he appl i cat i on 

of  Escal ona- Nar anj o i n For t i er .   For t i er  f ai l ed t o r ai se a 
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sent enci ng i ssue i n a r esponse t o a no- mer i t  r epor t  but  r ai sed 

i t  i n a subsequent  § 974. 06 mot i on.   For t i er ,  289 Wi s.  2d 179,  

¶¶13,  15.   Appl y i ng Ti l l man,  t he cour t  r easoned t hat  t he no-

mer i t  pr ocedur es had not  been f ol l owed because For t i er ' s counsel  

had not  r ai sed t he ar guabl y mer i t or i ous sent enci ng i ssue and t he 

cour t  of  appeal s had over l ooked i t :  

The i ssue was hence over l ooked not  onl y by For t i er ,  
but  al so by hi s appel l at e counsel ,  who f i l ed t he no-
mer i t  r epor t  addr essi ng onl y t he i ssue of  er r oneous 
exer ci se of  sent enci ng di scr et i on and concl udi ng t hat  
no i ssues of  ar guabl e mer i t  r emai ned,  and by t hi s 
cour t ,  t hat  agr eed wi t h t he no- mer i t  r epor t .  

I d. ,  ¶24.   Ther ef or e,  bot h counsel ——by not  i dent i f y i ng t he 

i ssue——and t he cour t ——by not  per f or mi ng a " f ul l  exami nat i on"  of  

t he r ecor d——f ai l ed t o f ol l ow t he no- mer i t  pr ocedur e.   I d. ,  ¶27.  

¶33 Most  r ecent l y,  t he cour t  of  appeal s t ook up t he 

i nt er sect i on bet ween t he no- mer i t  pr ocedur e and t he Escal ona-

Nar anj o bar  i n St at e ex r el .  Panama v.  Hepp,  2008 WI  App 146,  

314 Wi s.  2d 112,  758 N. W. 2d 806.   I n Hepp,  t he st at e ar gued t hat  

because For t i er  " i mpl i c i t l y  concl ude[ ed]  t hat  appar ent  

i nef f ect i ve assi st ance of  counsel  dur i ng a no- mer i t  appeal  i s  a 

suf f i c i ent  r eason f or  a def endant  f ai l i ng t o r ai se an i ssue, "  an 

al t er nat e r emedy exi st ed and t he def endant  coul d not  br i ng a 

Kni ght  pet i t i on.   I d. ,  ¶15.  

¶34 The cour t  of  appeal s r ej ect ed t hat  ar gument ,  hol di ng 

t hat  § 974. 06 mot i ons wer e not  t he sol e avenue f or  r ai s i ng a 

c l ai m of  i nef f ect i ve assi st ance of  counsel  f ol l owi ng no- mer i t  

pr oceedi ngs.   I d. ,  ¶3.   I t  r easoned t hat  t he st at e' s t heor y was 

i ncor r ect  because For t i er  was based not  on counsel ' s 
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i nef f ect i veness,  but  on a " j oi nt  br eakdown i n t he pr ocess" :  t he 

f ai l ur e of  ei t her  counsel  or  t he cour t  t o i dent i f y an ar guabl y 

mer i t or i ous i ssue.  I d. ,  ¶16.  Ther ef or e,  t he cour t  i nt er pr et ed 

For t i er  t o mean t hat  def ense counsel ' s f ai l ur e t o r ai se an 

ar guabl y mer i t or i ous i ssue i s a suf f i c i ent  r eason f or  t he 

def endant ' s f ai l ur e t o r ai se an i ssue,  r egar dl ess of  t he 

st andar ds f or  i nef f ect i ve assi st ance of  counsel .   I d.  

C.  Appl i cat i on of  Escal ona- Nar anj o t o Thi s Case 

¶35 Havi ng sur veyed t he body of  case l aw t hat  has 

devel oped ar ound t he i nt er act i on bet ween no- mer i t  pr oceedi ngs 

and Wi s.  St at .  § 974. 06 mot i ons,  we now addr ess whet her  Al l en' s  

c l ai ms ar e pr ocedur al l y bar r ed by § 974. 06( 4)  and Escal ona-

Nar anj o.   Al l en' s appel l at e counsel ,  i n hi s br i ef  and at  or al  

ar gument ,  emphasi zed t hat  he was not  chal l engi ng t he val i di t y of  

Escal ona- Nar anj o or  i t s i nt er pr et at i on of  § 974. 06( 4) .   

Ther ef or e,  t he pr i mar y i ssue pr esent ed i s whet her  Al l en i s  

pr ocedur al l y bar r ed under  § 974. 06( 4)  f r om r ai s i ng i ssues about  

t he al l eged i nef f ect i ve assi st ance of  hi s  post convi ct i on counsel  

f or  f ai l i ng t o br i ng an i nef f ect i ve assi st ance of  counsel  c l ai m 

agai nst  hi s " pr e- t r i al  counsel , "  because he di d not  r ai se t hese 

i ssues i n r esponse t o a pr i or  no- mer i t  r epor t .  

¶36 As par t  of  hi s pr o se § 974. 06 mot i on i n 2007,  Al l en 

wr ot e:  

Her e,  def endant [ ' s ]  c l ai m i s t hat  post convi ct i on 
counsel  was i nef f ect i ve f or  f ai l i ng t o f i l e a 
post convi ct i on mot i on al l egi ng t hat  pr et r i al  counsel  
was i nef f ect i ve when he f ai l ed t o f i l e any mot i ons t o 
suppr ess t he unl awf ul  ar r est ,  t he i l l egal  l i neup,  and 
t he pr osecut i on' s use of  def endant [ ' s ]  conduct  pr i or  
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t o t he l i neup t o show consci ousness of  t he def endant ' s 
al l eged gui l t .   Thus,  t hi s pet i t i on r ai ses a " mi x of  
c l ai ms of  i nef f ect i ve post convi ct i on counsel  and 
i nef f ect i ve t r i al  counsel . "  

¶37 The ci r cui t  cour t  deni ed t hi s mot i on,  sayi ng:  

 The def endant  now r ai ses var i ous c l ai ms whi ch he 
cont ends post convi ct i on counsel  shoul d have r ai sed i n 
t he t r i al  cour t  r egar di ng t he ef f ect i veness of  t r i al  
counsel  .  .  .  .  

 Def endant  coul d and shoul d have r ai sed al l  of  
t hese i ssues i n r esponse t o counsel ' s no mer i t  r epor t ,  
but  he di d not .   Because he di d not ,  t hey ar e deemed 
wai ved.   St at e v.  Ti l l man,  251 Wi s.  2d 157 ( Ct .  App.  
2005)  ( def endant ' s f ai l ur e t o r ai se i ssues i n r esponse 
t o counsel ' s no mer i t  r epor t  const i t ut es a wai ver  of  
t hose i ssues) .   Def endant  i s bar r ed by St at e v.  
Escal ona- Nar anj o,  185 Wi s.  2d 169,  178 ( 1994) ,  f r om 
pur sui ng t he cur r ent  mot i on f or  post convi ct i on r el i ef .   
Ther e i s no r eason why def endant  coul d not  have r ai sed 
t he cur r ent  c l ai ms i n r esponse t o counsel ' s no mer i t  
r epor t  on appeal  .  .  .  .  

¶38 Al t hough we concl ude t hat  t he c i r cui t  cour t  cor r ect l y  

deci ded t hi s mot i on,  we t hi nk addi t i onal  anal ysi s i s necessar y.  

¶39 A def endant  i s not  r equi r ed t o f i l e a r esponse t o a 

no- mer i t  r epor t .   Wi s.  St at .  § ( Rul e)  809. 32( 1) .   Consequent l y,  

t he f ai l ur e t o f i l e a r esponse t o a no- mer i t  r epor t  i s  not  f at al  

per  se.  

¶40 On t he ot her  hand,  a def endant  who f ai l s t o f i l e a 

r esponse t o a no- mer i t  r epor t  i s  not  i n t he same posi t i on as a 

def endant  who has f ai l ed t o f i l e a Wi s.  St at .  § 974. 02 mot i on or  

t o pur sue a di r ect  appeal .   A def endant  who has not  f i l ed a 

§ 974. 02 mot i on or  pur sued a di r ect  appeal  i s  not  bur dened wi t h 

t he r equi r ement  of  gi v i ng a suf f i c i ent  r eason why t he cl ai ms 

bei ng r ai sed wer e not  r ai sed bef or e.   Lo,  264 Wi s.  2d 1,  ¶44,  n.  
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11 ( c i t i ng Loop v.  St at e,  61 Wi s.  2d 499,  222 N. W. 2d 694 

( 1974) ) .   The pur pose behi nd Wi s.  St at .  § 974. 06 i s t o avoi d 

successi ve mot i ons f or  r el i ef  by r equi r i ng a def endant  t o r ai se 

al l  gr ounds f or  r el i ef  i n one mot i on.   St at e v.  Robi nson,  177 

Wi s.  2d 46,  52,  501 N. W. 2d 831 ( Ct .  App.  1993)  ( c i t at i on 

omi t t ed) .   Thi s  pur pose i s not  ser ved when t her e has been no 

pr evi ous mot i on or  appeal .  

¶41 A no- mer i t  appeal  c l ear l y qual i f i es as a pr evi ous 

mot i on under  § 974. 06( 4) .   Ther ef or e,  a def endant  may not  r ai se 

i ssues t hat  coul d have been r ai sed i n t he pr evi ous no- mer i t  

appeal ,  absent  t he def endant  demonst r at i ng a suf f i c i ent  r eason 

f or  f ai l i ng t o r ai se t hose i ssues pr evi ousl y.   Ti l l man,  281 

Wi s.  2d 157,  ¶19.   Hence,  t he r eal  i ssue i n t hi s  case i s whet her  

Al l en demonst r at ed a suf f i c i ent  r eason f or  f ai l i ng t o r ai se i n a 

t i mel y r esponse t o t he 2000 no- mer i t  r epor t  t he t hr ee cl ai ms 

r el at ed t o i nef f ect i ve assi st ance of  post convi ct i on counsel  t hat  

he set  out  i n hi s 2007 mot i on.  

¶42 I n hi s br i ef  t o t hi s cour t ,  Al l en appear s t o r el y on 

t hr ee al l egedl y " suf f i c i ent  r easons"  f or  f ai l i ng t o r ai se hi s 

cur r ent  c l ai ms back i n 2000 i n r esponse t o t he no- mer i t  r epor t :  

( 1)  hi s unawar eness of  t he c l ai ms at  t he t i me of  t he no- mer i t  

pr oceedi ngs;  ( 2)  t he f act  t hat  he i s not  r equi r ed t o r espond t o 

t he no- mer i t  r epor t ;  and ( 3)  i nef f ect i ve assi st ance of  counsel .   

We addr ess t hese r easons i n t ur n.  

1.  Unawar eness of  Hi s Cl ai ms 

¶43 Al l en f i r st  ar gues t hat  he was unawar e of  t he c l ai ms 

r ai sed i n hi s § 974. 06 mot i on at  t he t i me of  no- mer i t  appeal ,  
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and t hat  hi s unawar eness const i t ut ed a suf f i c i ent  r eason f or  not  

r ai s i ng t he cl ai ms i n a r esponse t o t he no- mer i t  r epor t .   

However ,  Al l en' s mot i on does not  demonst r at e t hat  he was unawar e 

of  ei t her  t he l egal  or  f act ual  basi s f or  hi s c l ai ms.  

¶44 Wi t h r espect  t o hi s l egal  c l ai m,  Al l en r el i es upon 

St at e v.  Howar d,  211 Wi s.  2d 269,  564 N. W. 2d 753 ( 1997) ,  t o 

suppor t  hi s cont ent i on t hat  he was unawar e of  t he i ssues r ai sed 

i n hi s § 974. 06 mot i on at  t he t i me of  hi s no- mer i t  appeal .   

Howar d i s i napposi t e.   I t  hel d t hat ,  wher e a subsequent  supr eme 

cour t  deci s i on " const i t ut ed a new r ul e of  subst ant i ve l aw, "  t he 

def endant ' s l ack of  awar eness of  t he l egal  basi s f or  hi s c l ai m 

coul d const i t ut e a suf f i c i ent  r eason f or  not  havi ng r ai sed t he 

cl ai m ear l i er .   I d.  at  287- 88.   Ther e i s no quest i on t hat  

St r i ckl and v.  Washi ngt on,  466 U. S.  668 ( 1984) ,  whi ch f or ms t he 

l egal  basi s f or  Al l en' s i nef f ect i ve assi st ance of  counsel  

c l ai ms,  was est abl i shed l aw at  t he t i me of  hi s no- mer i t  appeal .   

Al l en does not  poi nt  t o any change i n l aw t hat  has made hi m 

awar e of  a c l ai m now t hat  he was not  awar e of  at  t he t i me of  hi s 

2000 appeal .  

¶45 Al l en al so has f ai l ed t o demonst r at e t hat  he was 

unawar e of  t he f act ual  bases f or  hi s c l ai ms at  t he t i me of  hi s 

no- mer i t  appeal .    

¶46 Fi r st ,  Al l en' s asser t i on of  i gnor ance of  hi s c l ai ms i s 

not  suppor t ed i n t he t ext  of  hi s § 974. 06 mot i on.   Nowher e i n 

hi s mot i on does he al l ege t hat  he was unawar e at  t he t i me of  hi s 

di r ect  appeal  of  t he c l ai ms he now makes.   Def endant s must ,  at  



No.   2007AP795 

20 
 

t he ver y mi ni mum,  al l ege a suf f i c i ent  r eason i n t hei r  mot i ons t o 

over come t he Escal ona- Nar anj o bar .  

¶47 Second,  Al l en does not  al l ege any f act s out si de t he 

r ecor d t hat ,  i f  pr oved,  woul d pr ovi de a suf f i ci ent  r eason f or  

not  r ai s i ng t he i ssues i n a r esponse t o t he 2000 no- mer i t  

r epor t .   He suppor t s hi s al l egat i ons pr i mar i l y wi t h c i t at i ons t o 

t he r ecor d.   The onl y suppor t i ng document s he at t ached t o hi s 

§ 974. 06 mot i on wer e ( 1)  a l et t er  f r om t he Mi l waukee Count y 

Ci r cui t  Cour t  st at i ng t hat  no war r ant  was i n a f i l e;  and ( 2)  a 

page f r om a suppl ement al  pol i ce r epor t  st at i ng t hat  a t empor ar y 

f el ony war r ant  had been i ssued f or  Al l en.   Nei t her  of  t hese 

document s suppor t s t he concl usi on t hat  Al l en was unawar e of  t he 

i nef f ect i ve assi st ance of  counsel  c l ai m at  t he t i me of  hi s 

di r ect  appeal .  

¶48 The r ecor d i t sel f  bel i es Al l en' s ar gument  t hat  he was 

unawar e of  hi s c l ai ms.   Al l  t hr ee al l egat i ons i nvol ve event s i n 

whi ch Al l en was per sonal l y i nvol ved and had per sonal  knowl edge.  

¶49 Fi r st ,  Al l en was awar e of  t he c i r cumst ances of  hi s own 

ar r est  on May 15,  1995,  and woul d have had some i nsi ght  i nt o 

whet her  pol i ce had a war r ant .   Al l en' s at t or neys r ai sed sever al  

Four t h Amendment  i ssues t hr oughout  t he case.   I t  i s  har d t o 

bel i eve t hat  Al l en never  i nqui r ed whet her  a war r ant  exi st ed,  i f  

t her e wer e any doubt s about  i t s exi st ence.  

¶50 Second,  Al l en was f ul l y awar e of  hi s pr esent  c l ai m 

t hat  t he l i neup vi ol at ed hi s r i ght  t o counsel .   Thi s i s 

concl usi vel y demonst r at ed by t he f act  t hat  Al l en r equest ed 

counsel  at  t he t i me of  t he l i neup.  
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¶51 Thi r d,  Al l en was awar e of  t he c l ai m t hat  evi dence of  

hi s r ef usal  t o par t i c i pat e i n t he l i neup was i mpr oper l y 

admi t t ed.   Al l en' s t r i al  at t or ney,  Car l  Ashl ey,  ar gued pr i or  t o 

t r i al  t hat  t he cour t  shoul d not  per mi t  t he admi ssi on of  any 

evi dence r egar di ng Al l en' s behavi or  dur i ng t he l i neup.   Al l en 

was pr esent  i n cour t  when t hi s ar gument  was made.    

¶52 The r ecor d r ef l ect s numer ous mot i ons br ought  by ni ne 

di f f er ent  t r i al  at t or neys.   Al l en' s mul t i pl e l et t er s t o t he 

cour t ——many of  whi ch ar e l engt hy and ar t i cul at e——por t r ay Al l en 

as a r el at i vel y savvy and exper i enced def endant .   By t hemsel ves,  

t hese f act s do not  cont r adi ct  hi s ar gument  t hat  he di d not  know 

of  hi s c l ai ms,  but  t hey t end t o suppor t  t he concl usi on t hat  he 

has f ai l ed t o adequat el y show hi s i gnor ance of  t hese cl ai ms as a 

suf f i c i ent  r eason f or  f ai l i ng t o r ai se t he c l ai ms i n a r esponse 

t o t he no- mer i t  r epor t .    

2.  Requi r ement  of  Respondi ng t o t he No- Mer i t  Repor t  

¶53 Al l en' s second ar gument  i s t hat  hi s mot i on i s not  

bar r ed by Escal ona- Nar anj o because he was not  r equi r ed t o 

r espond t o t he no- mer i t  r epor t .   Al t hough he br i ngs t hi s 

ar gument  as a " suf f i c i ent  r eason, "  Al l en' s ar gument  cut s  

somewhat  deeper .   He ar gues t hat  appl y i ng Escal ona- Nar anj o t o 

t hese ci r cumst ances conf l i c t s wi t h t he r i ght  t o counsel  on 

appeal  because i t  r equi r es hi m t o r espond t o t he no- mer i t  r epor t  

or  f or f ei t  hi s c l ai ms.    

¶54 Once agai n,  a def endant  i s not  r equi r ed t o f i l e a 

r esponse t o t he no- mer i t  r epor t .   Wi s.  St at .  § 809. 32( 1) .  
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¶55 However ,  t he f act  t hat  a def endant  does not  f i l e a 

r esponse t o a no- mer i t  r epor t  i s  not ,  by i t sel f ,  a suf f i c i ent  

r eason t o per mi t  t he def endant  t o r ai se new Wi s.  St at .  § 974. 06 

cl ai ms.   I f  i t  wer e,  no def endant  woul d ever  be r equi r ed t o 

demonst r at e a suf f i c i ent  r eason f or  f ai l i ng t o r espond t o a no-

mer i t  r epor t .   A def endant  coul d s i t  on hi s hands,  wi t h f ul l  

knowl edge of  mer i t or i ous i ssues,  and wai t  t o make hi s c l ai ms i n 

a f ut ur e mot i on.  

¶56 The di chot omy posed by Al l en——a cl ai m br ought  t o t he 

cour t  of  appeal s '  at t ent i on ver sus a c l ai m not  r ai sed and 

t her eby f or f ei t ed——does not  adequat el y por t r ay t he nat ur e of  t he 

no- mer i t  pr ocess.   A c l ose exami nat i on of  t he no- mer i t  pr ocess 

i s necessar y t o expl ai n why def endant s must  show a suf f i c i ent  

r eason f or  f ai l i ng t o r ai se an i ssue i n a r esponse t o a no- mer i t  

r epor t .  

¶57 I n a di r ect  appeal  br ought  pur suant  t o Wi s.  St at .  

§ ( Rul e)  809. 30,  cer t ai n r ul es of  f or f ei t ur e appl y.   The cour t  

of  appeal s does not  seek out  i ssues i n a di r ect  appeal .   I t  wi l l  

gener al l y addr ess onl y t hose i ssues r ai sed on appeal .   See Ri l ey 

v.  Hami l t on,  153 Wi s.  2d 582,  588,  451 N. W. 2d 454 ( Ct .  App.  

1989) ;  see al so St at e v.  Fl ynn,  190 Wi s.  2d 31,  39 n. 2,  527 

N. W. 2d 343 ( Ct .  App.  1994)  ( cour t  wi l l  not  addr ess i ssues 

i nadequat el y br i ef ed or  i ssues r ai sed but  not  f ur t her  ar gued) .   

Ther ef or e,  on a di r ect  appeal ,  an i ssue may be " f or f ei t ed, "  i n 

t he sense t hat  no cour t  ever  addr esses i t ,  and t he def endant  i s 
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t hen nor mal l y bar r ed f r om r ai s i ng i t  i n a subsequent  § 974. 06 

mot i on. 7 

¶58 Unl i ke def endant s on di r ect  appeal  under  Wi s.  St at .  

§ ( Rul e)  809. 30,  def endant s i n a no- mer i t  appeal  under  § 809. 32 

need not  br i ng i ssues t o t he cour t ' s  at t ent i on f or  t he cour t  t o 

addr ess t hem.   To f ol l ow t he const i t ut i onal  r equi r ement s of  

Ander s,  t he cour t  must  per f or m a " f ul l  exami nat i on of  al l  t he 

pr oceedi ngs"  t o sear ch f or  any "l egal  poi nt s ar guabl e on t hei r  

mer i t s. "   Ander s,  386 U. S.  at  744.   I f  t he cour t  f ai l s  t o do so,  

t he def endant  has been deni ed t he r i ght  t o ef f ect i ve appel l at e 

counsel .   Ther ef or e,  when an i ssue i s not  r ai sed i n t he no- mer i t  

r epor t  or  i n a r esponse t o t he no- mer i t  r epor t ,  i t  i s  not  

" f or f ei t ed"  i n t he sense t hat  t he def endant  has gi ven up or  l ost  

t he oppor t uni t y t o have i t  r evi ewed.   Rat her ,  t he def endant  

obt ai ns r evi ew of  t he i ssue——suf f i c i ent  r evi ew t o det er mi ne t hat  

t he i ssue i s not  of  ar guabl e mer i t ——so l ong as t he cour t  of  

appeal s f ol l ows t he pr ocess set  out  i n Ander s.   See Ti l l man,  281 

Wi s.  2d 157,  ¶20.  

¶59 For  t hese r easons,  i t  i s  i ncor r ect  t o say t hat  a 

def endant  must  r ai se an i ssue i n a r esponse t o a no- mer i t  r epor t  

or  f or f ei t  i t .   I n a sense,  he " r ai ses"  t he i ssue ei t her  way.   

However ,  whet her  he r esponds t o a no- mer i t  r epor t  or  not ,  he i s 

                                                 
7 I n St at e v.  Ti l l man,  t he cour t  of  appeal s  ski l l f ul l y 

anal yzed t hi s aspect  of  t he di r ect  appeal  pr ocess t o suppor t  i t s  
concl usi on t hat  t he no mer i t  pr ocedur e i s not  " t oo per f unct or y 
as a mat t er  of  l aw t o per mi t  t he appl i cat i on of  Wi s.  St at .  
§ 974. 06( 4) . "   St at e v.  Ti l l man,  2005 WI  App 71,  ¶18,  281 
Wi s.  2d 157,  696 N. W. 2d 574.  
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bar r ed f r om r ai s i ng a c l ai m i n a subsequent  § 974. 06 mot i on,  

absent  a suf f i c i ent  r eason.   Mot i ons t hat  wer e " f i nal l y 

adj udi cat ed"  i n t he or i gi nal  pr oceedi ng ar e bar r ed j ust  as much 

as mot i ons t hat  wer e " not  so r ai sed"  i n t he or i gi nal  pr oceedi ng.   

Wi s.  St at .  § 974. 06( 4) ;  Escal ona,  185 Wi s.  2d at  181.   Wher eas a 

def endant  who f ai l s t o r ai se an i ssue i n a di r ect  appeal  under  

Wi s.  St at .  § ( Rul e)  809. 30 get s no r evi ew of  t he i ssue by t he 

cour t  of  appeal s,  a def endant  who f ai l s t o r ai se an i ssue i n a 

r esponse t o a no- mer i t  r epor t  get s some r evi ew:  enough r evi ew t o 

det er mi ne t hat  t he i ssue i s not  of  ar guabl e mer i t .  

¶60 I n t heor y,  Al l en obt ai ned t he same r evi ew under  

§ 809. 32 wi t hout  a r esponse t o t he no- mer i t  r epor t  as he woul d 

have obt ai ned i f  he had f i l ed a r esponse i dent i f y i ng speci f i c  

i ssues,  and a bet t er  r evi ew t han t he def endant  who f ol l ows t he 

di r ect  appeal  pr ocess under  § 809. 30 but  does not  r ai se cer t ai n 

i ssues.   See Ti l l man,  281 Wi s.  2d 157,  ¶18 ( expl ai ni ng t hat  " i n 

some f acet s,  t he no mer i t  pr ocedur e af f or ds a def endant  gr eat er  

scr ut i ny of  a t r i al  cour t  r ecor d and gr eat er  oppor t uni t y t o 

r espond t han i n a convent i onal  appeal " ) .  

¶61 Of  cour se,  a def endant  cer t ai nl y shoul d r ai se any 

i ssues he i s awar e of  i n hi s r esponse,  because doi ng so wi l l  

decr ease t he chance t hat  t he cour t  of  appeal s wi l l  over l ook an 

i ssue of  ar guabl e mer i t .   As r ecogni zed i n For t i er ,  mi st akes 

happen.   For t i er ,  289 Wi s.  2d 179,  ¶27.   Per f or mi ng a det ai l ed 

r evi ew of  t he r ecor d,  par t i cul ar l y a r ecor d t hat  may i nvol ve 

det ai l ed t r i al  t r anscr i pt s,  i s  a compl i cat ed and di f f i cul t  t ask,  

pr one t o mi st akes by even t he most  di l i gent  counsel  and most  
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met i cul ous j udge.   A def endant  does hi msel f  no har m by r ai s i ng 

pot ent i al  i ssues.   But ,  t o r ei t er at e,  so l ong as t he cour t  of  

appeal s f ol l ows t he no- mer i t  pr ocedur e r equi r ed i n Ander s,  a 

def endant  i s bar r ed ( absent  a suf f i c i ent  r eason)  f r om r ai s i ng 

i ssues i n a f ut ur e Wi s.  St at .  § 974. 06 mot i on,  whet her  or  not  he 

r ai sed t hem i n a r esponse t o a no- mer i t  r epor t ,  because t he 

cour t  wi l l  have per f or med an exami nat i on of  t he r ecor d and 

det er mi ned t hat  any i ssues not ed or  any i ssues t hat  ar e 

appar ent ,  t o be wi t hout  ar guabl e mer i t .  

¶62 Ther e i s a necessar y cor ol l ar y t o t hi s pr oposi t i on.   

The Escal ona- Nar anj o bar  may be appl i ed t o a no- mer i t  r evi ew 

onl y when t he no- mer i t  pr ocedur es ar e pr oper l y f ol l owed by t he 

cour t  of  appeal s.   A def endant  get s r evi ew of  i ssues not  r ai sed 

onl y i f  t he cour t  of  appeal s f ol l ows t he no- mer i t  pr ot ocol .   

Thus,  we agr ee wi t h t he hol di ng of  Ti l l man t hat  a cour t  

r evi ewi ng a § 974. 06 mot i on af t er  a no- mer i t  appeal  must  

consi der  whet her  t he no- mer i t  pr ocedur es ( 1)  wer e f ol l owed;  and 

( 2)  war r ant  suf f i c i ent  conf i dence t o appl y t he pr ocedur al  bar  of  

Escal ona- Nar anj o.   Ti l l man,  281 Wi s.  2d 157,  ¶20.  

¶63 I f  t he no- mer i t  pr ocedur e was f ol l owed,  t hen i t  i s  

i r r el evant  whet her  Al l en r ai sed hi s c l ai ms.   He got  r evi ew of  

t hose cl ai ms f r om t he cour t  of  appeal s,  and he i s bar r ed f r om 

r ai s i ng t hem agai n.   I f  i t  was not  f ol l owed,  i t  i s  s i mi l ar l y 

i r r el evant  whet her  Al l en r ai sed hi s c l ai ms.   Hi s f ai l ur e t o 

r ai se t hem may or  may not  have cont r i but ed t o t he cour t  of  

appeal s '  f ai l ur e t o i dent i f y i ssues of  ar guabl e mer i t .   But  t he 

cour t  of  appeal s and appel l at e counsel  shoul d have f ound t hem,  
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i r r espect i ve of  whet her  Al l en r ai sed t hem,  and he may not  be 

bar r ed under  t hose ci r cumst ances f r om br i ngi ng a subsequent  

§ 974. 06 mot i on i f  t he no- mer i t  pr ocedur e was not  f ol l owed.  

¶64 I n sum,  a def endant  wi l l  of t en pr ovi de " suf f i c i ent  

r eason"  t o make new § 974. 06 cl ai ms by showi ng t hat  hi s counsel  

and t he cour t  of  appeal s di d not  f ol l ow no- mer i t  pr ocedur e.  

¶65 As not ed above,  no mer i t  pr ocedur es have been expanded 

si gni f i cant l y,  as set  out  i n pr esent  Wi s.  St at .  

§ ( Rul e)  809. 32( 1)  ( 2007- 08) .   No- mer i t  pr ocedur e r equi r es t hat  

" t he at t or ney shal l  di scuss wi t h t he per son al l  pot ent i al  i ssues 

i dent i f i ed by t he at t or ney and t he per son,  and t he mer i t  of  an 

appeal  on t hese i ssues. "   Wi s.  St at .  § ( Rul e)  809. 32( 1) ( b) 1.  

( emphasi s added) .   " The at t or ney shal l  i nf or m t he per son t hat  i f  

a no- mer i t  r epor t  i s  f i l ed t he at t or ney wi l l  ser ve a copy of  t he 

t r anscr i pt s and t he ci r cui t  cour t  case r ecor d upon t he per son at  

t he per son' s r equest . "   Wi s.  St at .  § ( Rul e)  809. 32( 1) ( b) 2.  

( emphasi s added) .   The at t or ney i s r equi r ed t o f i l e a det ai l ed 

cer t i f i cat i on of  t hese pr ot ect i ons wi t h t he at t or ney' s no- mer i t  

r epor t .   Wi s.  St at .  § ( Rul e)  809. 32( 1) ( c) .  

¶66 Today,  an al l eged and demonst r at ed f ai l ur e t o compl y 

wi t h t hese det ai l ed no- mer i t  pr ocedur al  r equi r ement s pr ovi des a 

suf f i c i ent  r eason t o per mi t  new i ssues t o be r ai sed.  

¶67 A mor e di f f i cul t  quest i on i s pr esent ed by t he f ai l ur e 

of  ei t her  no- mer i t  counsel  or  t he cour t  of  appeal s t o addr ess an 

i ssue of  ar guabl e mer i t .   Ander s expl ai ns t hat  an i ssue of  

ar guabl e mer i t  i s  an i ssue t hat  i s not  f r i vol ous.   Ander s,  386 

U. S.  at  744.   However ,  " ar guabl e mer i t  i s  not  synonymous wi t h 
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act ual  mer i t . "   Hepp,  314 Wi s.  2d 112,  ¶16.   " Ther ef or e,  i t  i s  

possi bl e t hat  counsel  coul d mi ss an i ssue of  ar guabl e mer i t  

wi t hout  pr ej udi c i ng t he def endant ,  i f  t he i ssue woul d ul t i mat el y 

have f ai l ed. "   I d.  

¶68 I n i t s penet r at i ng anal ysi s of  t he no- mer i t  di l emma,  

t he cour t  of  appeal s wr ot e i n Hepp:  

For t i er  i s  best  under st ood as concl udi ng t hat  
counsel ' s f ai l ur e t o r ai se an ar guabl y mer i t or i ous 
i ssue i n a no- mer i t  r epor t  i s  a " suf f i c i ent  r eason"  
under  Escal ona- Nar anj o f or  t he def endant ' s f ai l ur e t o 
r ai se t he i ssue i n a r esponse,  t hus pr event i ng t he no-
mer i t  pr ocedur e f r om ser vi ng as a pr ocedur al  bar  i n a 
subsequent  Wi s.  St at .  § 974. 06 mot i on,  r egar dl ess of  
whet her  counsel ' s f ai l ur e met  bot h t he def i c i ent  
per f or mance and pr ej udi ce st andar ds of  an i nef f ect i ve 
assi st ance cl ai m.  

Hepp,  314 Wi s.  2d 112,  ¶16.  

¶69 Thi s v i ew i s  consi st ent  wi t h t he l anguage i n Ander s,  

but  i t  does not  addr ess sever al  i mpor t ant  r eal i t i es.  

¶70 The t i mi ng of  a § 974. 06 mot i on and t he act ual  mer i t  

of  t he mot i on may be i mpor t ant  consi der at i ons.  

¶71 A def endant  who f i l es no r esponse t o a no- mer i t  r epor t  

mi ght  r easonabl y expect  t he cour t  of  appeal s t o addr ess an i ssue 

of  ar guabl e mer i t ,  especi al l y an i ssue of  act ual  mer i t .   I f  t he 

cour t  of  appeal s  f ai l s  t o di scuss an i ssue of  act ual  or  ar guabl e 

mer i t ,  however ,  t he def endant  has t he oppor t uni t y t o f i l e ( 1)  a 

mot i on f or  r econsi der at i on of  t he deci s i on under  Wi s.  St at .  

§ ( Rul e)  809. 32( 1) ;  ( 2)  a pet i t i on f or  r evi ew wi t h t hi s cour t ;  

or  ( 3)  an i mmedi at e Wi s.  St at .  § 974. 06 mot i on,  i dent i f y i ng any 

i ssue of  ar guabl e mer i t  t hat  was over l ooked and,  i n t he l at t er  
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i nst ance,  expl ai ni ng why not hi ng was sai d i n a r esponse t o t he 

no- mer i t  r epor t .  

¶72 Del ay i n t hese ci r cumst ances can sel dom be j ust i f i ed.   

The cour t  of  appeal s pr esumabl y consi der ed al l  i ssues of  

ar guabl e mer i t  and r esol ved t hem agai nst  t he def endant ,  even 

t hough i t  di d not  spel l  out  ever yt hi ng i n i t s opi ni on.   Thi s can 

be expl ai ned pr ompt l y by t he cour t  of  appeal s i f  t he def endant  

act s pr ompt l y.   I f  t he cour t  of  appeal s mi ssed an i ssue,  i t  

woul d be r equi r ed t o addr ess t hat  i ssue,  accor di ng t o no- mer i t  

pr ocedur e,  and addr ess t he i ssue pr ompt l y.   Fai l ur e of  a 

def endant  t o r espond t o bot h a no- mer i t  r epor t  and t he deci s i on 

on t he no- mer i t  r epor t  f i r ms up t he case f or  f or f ei t ur e of  any 

i ssue t hat  coul d have been r ai sed.  

¶73 Del ay can al so wr eak havoc.   I n t he For t i er  case,  t he 

def endant  wai t ed mor e t han t hr ee and a hal f  year s af t er  t he 

deci s i on on t he no- mer i t  appeal  bef or e f i l i ng hi s § 974. 06 

mot i on.   For t i er ,  289 Wi s.  2d 179,  ¶¶11- 12.   Wai t i ng t hr ee and a 

hal f  year s bef or e seeki ng a sent ence r educt i on i s one t hi ng;  

wai t i ng t hr ee and a hal f  year s bef or e seeki ng a new t r i al  i s  

qui t e anot her .   The exi st ence of  an ar guabl y mer i t or i ous i ssue 

does not  pr ovi de a suf f i c i ent  r eason f or  wai t i ng many year s t o 

r ai se an i ssue t hat  coul d have been r ai sed ear l i er .   Her e,  t he 

del ay was seven year s.  

¶74 The act ual  mer i t  of  a § 974. 06 mot i on i s much easi er  

t o handl e when t he r emedy sought  i s r el at i vel y easy t o ef f ect .   

For  i nst ance,  For t i er  sought  a r educt i on i n hi s sent ence,  

c l ai mi ng t hat  hi s no- mer i t  counsel  had f ai l ed t o obj ect  i n t he 
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no- mer i t  r epor t  t hat  For t i er ' s  sent ence had been i mpr oper l y 

r ai sed.   I d. ,  ¶25.   For t i er  l at er  asked f or  sent ence r educt i on.   

I d. ,  ¶13.   Thi s  pr esent ed not  onl y an i ssue of  ar guabl e mer i t ,  

but  al so a r emedy easi l y ef f ect ed.   Cont r ast  For t i er ' s r equest  

wi t h Al l en' s r equest  f or  a r edo of  hi s 1998 t r i al .  

¶75 We pose t hese consi der at i ons i n r esponse t o t he Hepp 

anal ysi s.   We ar e not  r equi r ed t o appl y t hem def i ni t i vel y i n a 

case i n whi ch no i ssue of  ar guabl e mer i t  has been r ai sed.  

¶76 Al l en' s ent i r e ar gument  pr esupposes t hat  t he i ssues 

pr esent ed her e ar e of  ar guabl e mer i t .   They ar e not .  

¶77 Al l en' s c l ai m t hat  hi s ar r est  was i l l egal  i s  

unsuppor t ed by t he r ecor d;  one of  t he document s he has pr oduced 

suggest s t hat  t he pol i ce depar t ment  di d i n f act  have a war r ant  

f or  hi s ar r est . 8  A second document  suggest s no mor e t han t hat  a 

copy of  t hi s war r ant  was not  f ound i n a par t i cul ar  f i l e.  

¶78 Hi s second cl ai m,  t hat  t he l i neup was conduct ed i n 

v i ol at i on of  t he Si xt h Amendment ,  i s  al so not  of  ar guabl e mer i t .   

See St at e v.  Tay l or ,  60 Wi s.  2d 506,  524,  210 N. W. 2d 873 ( 1973)  

( no r i ght  t o counsel  i n pr e- i ndi ct ment  l i neup) .    

                                                 
8 One of  t he document s submi t t ed by Al l en i s a page f r om a 

pol i ce r epor t  l abel ed " Suppl ement al  Repor t "  t hat  st at es:  " A 
t empor ar y f el ony war r ant  has been f i l ed f or  Aar on A.  Al l en,  B/ M,  
DOB:  02- 02- 68,  f or  hi s i nvol vement  i n t hi s of f ense. "   I t  i s  
uncl ear  whet her  t hi s document  was par t  of  t he r ecor d r evi ewed by 
t he no- mer i t  r epor t ,  al t hough t he t r i al  t r anscr i pt  r eveal s t hat  
an ar r est  r epor t  and a pol i ce r epor t  wer e put  i nt o t he r ecor d as 
t r i al  exhi bi t s.   I f  t hi s document  was i n t he r ecor d r evi ewed by 
t he cour t  of  appeal s i n t he no- mer i t  appeal ,  i t  f ur t her  conf i r ms 
t he cour t ' s  concl usi on t hat  t her e wer e no i ssues of  ar guabl e 
mer i t .  
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¶79 Fi nal l y,  Al l en' s c l ai m t hat  counsel  shoul d have 

obj ect ed t o t est i mony r egar di ng hi s r ef usal  t o par t i c i pat e i n 

t he l i neup was speci f i cal l y r ej ect ed by t he cour t  of  appeal s i n 

i t s no- mer i t  deci s i on i n 2000.   The cour t  of  appeal s concl uded 

t hat  t he i ssue of  t he admi ss i on of  evi dence r egar di ng hi s 

r ef usal  t o par t i c i pat e i n t he l i neup was wi t hout  ar guabl e mer i t .   

Thi s c i r cumst ance i s anal ogous t o t he c i r cumst ance i n Ti l l man,  

wher e t he def endant ' s § 974. 06 cl ai m was " s i mpl y a r esur r ect i on 

of  hi s pr i or  ar gument s, "  t he f act ual  bases of  whi ch wer e 

speci f i cal l y r ej ect ed i n t he no- mer i t  deci s i on.   Ti l l man,  281 

Wi s.  2d 157,  ¶¶23- 24.  

¶80 Beyond t hese speci f i c  def i c i enci es,  Al l en does not hi ng 

t o shake our  conf i dence t hat  t he cour t  of  appeal s pr oper l y 

f ol l owed t he no- mer i t  pr ocedur e.  

¶81 I n 2000 t he cour t  of  appeal s st at ed:  

Upon concl udi ng our  i ndependent  r evi ew of  t he r ecor d 
as mandat ed by Ander s [ v.  Cal i f or ni a]  and Wi s.  St at .  
Rul e 809. 32( 3) ,  we f ur t her  det er mi ne t hat  t her e ar e no 
ot her  mer i t or i ous i ssues pr esent ed by t hi s case and 
t hat  f ur t her  pr oceedi ngs woul d l ack ar guabl e mer i t .  

St at e v.  Al l en,  No.  1999AP2818,  unpubl i shed or der  ( Wi s.  Ct .  App.  

August  1,  2000) .    

¶82 I t  i s  of  cour se di f f i cul t  f or  us t o know t he nat ur e 

and ext ent  of  t he cour t ' s  exami nat i on of  t he r ecor d when t he 

cour t  does not  enumer at e possi bl e i ssues t hat  i t  r evi ewed and 

r ej ect ed i n i t s no- mer i t  opi ni on.   Nonet hel ess,  we t hi nk we ar e 

ent i t l ed t o r el y on t he cour t  of  appeal s when i t  asser t s t hat  i t  

has conduct ed t he i ndependent  r evi ew " mandat ed by Ander s. "   Thi s 
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i s necessar y f or  t wo r easons.   Fi r st ,  we cannot  assume t hat  t he 

cour t  of  appeal s di sr egar ded i t s dut i es under  Ander s when 

deci di ng a no- mer i t  appeal .   Second,  any ot her  r ul e woul d 

ef f ect i vel y el i mi nat e t he Escal ona- Nar anj o bar  af t er  a no- mer i t  

appeal ,  l est  t he cour t  deci di ng t he no- mer i t  appeal  be f or ced t o 

speci f i cal l y i dent i f y and r ej ect  t he near l y i nf i ni t e number  of  

i ssues wi t hout  ar guabl e mer i t  t hat  ar e pr esent  i n any t r i al  

t r anscr i pt .  

¶83 The def endant  has t he bur den of  pr oof  i n a § 974. 06 

mot i on.   Wi s.  St at .  § 974. 06( 6) .   Thi s suggest s t o us t hat  a 

def endant  must  do mor e t han i dent i f y an i ssue of  ar guabl e mer i t  

t hat  t he cour t  of  appeal s di d not  di scuss.   To sat i sf y t he 

" suf f i c i ent  r eason"  st andar d,  t he def endant  must  do somet hi ng t o 

under mi ne our  conf i dence i n t he cour t ' s  deci s i on,  per haps by 

i dent i f y i ng an i ssue of  such obvi ous mer i t  t hat  i t  was an er r or  

by t he cour t  not  t o di scuss i t .   Al l en' s mot i on f ai l ed t o do so.  

3.  I nef f ect i ve Assi st ance of  Counsel  

¶84 Thi s br i ngs us t o i nef f ect i ve assi st ance of  counsel .   

Al l en ar gues t hat  i nef f ect i ve assi st ance of  counsel  const i t ut es 

a suf f i c i ent  r eason f or  f ai l i ng t o r ai se t he i ssues i n a 

r esponse t o hi s no- mer i t  r epor t .   Thi s ar gument  i s unsuppor t ed 

by hi s mot i on and t he r ecor d.  

¶85 Rot her i ng cor r ect l y hel d t hat  i nef f ect i veness of  

post convi ct i on counsel  may const i t ut e a suf f i c i ent  r eason as t o 

why an i ssue t hat  coul d have been r ai sed on di r ect  appeal  was 

not .   Rot her i ng,  205 Wi s.  2d at  682.   I f  t he def endant  al l eges 

t hat  he di d not  r ai se an i ssue because of  i nef f ect i ve 
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post convi ct i on counsel ,  " [ t ] he t r i al  cour t  can per f or m t he 

necessar y f act f i ndi ng f unct i on and di r ect l y r ul e on t he 

suf f i c i ency of  t he r eason. "   I d.  

¶86 Once agai n,  Al l en' s ar gument  i s unsuppor t ed by t he 

t ext  of  hi s mot i on.   The mot i on i s r epl et e wi t h concl usor y 

al l egat i ons t hat  post convi ct i on counsel  was i nef f ect i ve.   But  he 

does not  al l ege any f act s t hat ,  i f  pr oved,  woul d const i t ut e 

def i c i ent  per f or mance,  nor  does he al l ege any f act s t hat ,  i f  

pr oved,  woul d const i t ut e pr ej udi ce.  

¶87 Fur t her mor e,  Al l en' s mot i on does not  al l ege a r eason 

why t he f ai l ur e of  post convi ct i on counsel  t o br i ng a 

post convi ct i on mot i on pr event ed hi m f r om r ai s i ng t he i ssue i n a 

r esponse t o t he no- mer i t  r epor t .   He suppor t s hi s al l egat i ons 

pr i mar i l y wi t h c i t at i ons t o t he r ecor d.   Hi s mot i on di d not  

i ncl ude,  f or  exampl e,  any al l egat i ons of  of f - t he- r ecor d 

di scussi ons wi t h counsel  t hat  mi ght  demonst r at e a suf f i c i ent  

r eason f or  not  r ai s i ng a c l ai m i n a r esponse t o t he no- mer i t  

r epor t .   Nor  di d he put  t he no- mer i t  r epor t  i t sel f ——whi ch may 

have cont ai ned r el evant  i nf or mat i on——i n t he r ecor d.  

¶88 Al l en' s br i ef  suggest s t hat  Al l en may have had a 

" suf f i c i ent  r eason"  because i t  i s  unr esol ved whet her  t he cour t  

of  appeal s coul d even addr ess i nef f ect i ve assi st ance of  counsel  

i n a no- mer i t  appeal  when t he i ssue i s not  pr eser ved by a 

post convi ct i on mot i on.   The Sevent h Ci r cui t  has i nt er pr et ed 

Wi sconsi n l aw t o mean t hat  t he cour t  cannot  addr ess i nef f ect i ve 

assi st ance of  counsel  i n t hat  c i r cumst ance.   See Page v.  Fr ank,  

343 F. 3d 901 ( 7t h Ci r .  2003) .   However ,  t he br oad scope of  
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r evi ew mandat ed by Ander s suggest s t hat  t he cour t  of  appeal s i n 

a no- mer i t  appeal  shoul d i dent i f y i ssues of  ar guabl e mer i t  even 

i f  t hose i ssues wer e not  pr eser ved i n t he c i r cui t  cour t ,  

especi al l y wher e t he i nef f ect i ve assi st ance of  post convi ct i on 

counsel  was t he r eason t hose i ssues wer e not  pr eser ved f or  

appeal . 9 

¶89 I f  Al l en' s mot i on had pr esent ed even a col or abl e c l ai m 

t hat  t r i al  counsel  was i nef f ect i ve and pr ovi ded speci f i c  r easons 

why post convi ct i on counsel  was i nef f ect i ve f or  f ai l i ng t o br i ng 

a post convi ct i on mot i on,  t hi s cour t  mi ght  be r equi r ed t o addr ess 

t he i ssue.   But  t he al l egat i ons i n Al l en' s mot i on ar e 

i nsuf f i c i ent  t o over come t he bar  of  Escal ona- Nar anj o,  r egar dl ess 

of  how we mi ght  deci de t hi s i ssue.  

¶90 " We need f i nal i t y i n our  l i t i gat i on. "   Escal ona-

Nar anj o,  185 Wi s.  2d at  185.   Thi s basi c pr i nci pl e i s under mi ned 

i f  we al l ow concl usor y al l egat i ons t hat  post convi ct i on counsel  

was i nef f ect i ve t o const i t ut e a suf f i c i ent  r eason f or  f ai l i ng t o 

r ai se an i ssue i n a r esponse t o a no- mer i t  r epor t .   The f act  

t hat  Al l en br ought  c l ai ms seven year s af t er  hi s appeal  wi t hout  

any r eason f or  not  havi ng r ai sed t hem ear l i er  s i mpl y emphasi zes 

t he need t o uphol d t hi s pr i nci pl e of  f i nal i t y.    

                                                 
9 Al t hough not  i n ef f ect  at  t he t i me of  Al l en' s no- mer i t  

appeal ,  Wi s.  St at .  § 809. 32( 1) ( g)  ( 2007- 08)  now per mi t s t he 
cour t  of  appeal s t o r emand f or  an evi dent i ar y hear i ng i f  t he 
def endant  and at t or ney al l ege di sput ed f act s not  i n t he r ecor d 
and t hat  t he def endant ' s al l eged f act s,  i f  t r ue,  woul d make 
di sposi t i on under  § 809. 32( 3)  i nappr opr i at e.  
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¶91 What ever  r eason t he def endant  of f er s as a " suf f i c i ent  

r eason" ——i gnor ance of  t he f act s or  l aw under l y i ng t he cl ai m,  an 

i mpr oper l y f ol l owed no- mer i t  pr oceedi ng,  or  i nef f ect i ve 

assi st ance of  counsel ——t he def endant  must  al l ege speci f i c  f act s  

t hat ,  i f  pr oved,  woul d const i t ut e a suf f i c i ent  r eason f or  

f ai l i ng t o r ai se t he i ssues i n a r esponse t o a no- mer i t  r epor t .   

I f  a def endant  f ai l s  t o do so,  t he c i r cui t  cour t  shoul d 

summar i l y deny t he mot i on,  as t he c i r cui t  cour t  appr opr i at el y 

di d.  

I V.  CONCLUSI ON 

¶92 We concl ude,  f ol l owi ng Wi s.  St at .  § 974. 06,  t hat  a 

def endant  i s not  r equi r ed t o f i l e a r esponse t o a no- mer i t  

r epor t .   Thi s means he i s not  r equi r ed t o r ai se i ssues i n 

r esponse t o a no- mer i t  r epor t .   However ,  a def endant  may not  

r ai se i ssues i n a subsequent  § 974. 06 mot i on t hat  he coul d have  

r ai sed i n a r esponse t o a no- mer i t  r epor t ,  absent  a " suf f i c i ent  

r eason"  f or  f ai l i ng t o r ai se t he i ssues ear l i er  i n t he no- mer i t  

appeal .   The f act  t hat  t he def endant  i s not  r equi r ed t o f i l e a 

r esponse t o a no- mer i t  r epor t  i s  not ,  by i t sel f ,  a suf f i c i ent  

r eason t o per mi t  t he def endant  t o r ai se new § 974. 06 cl ai ms.  

¶93 Her e,  we concl ude t hat  Al l en' s 2007 post convi ct i on  

mot i on i s bar r ed by § 974. 06( 4)  and Escal ona- Nar anj o.   Al l en' s  

§ 974. 06 mot i on i s based ent i r el y on i ssues t hat  he coul d have 

r ai sed i n a r esponse t o hi s appel l at e counsel ' s no- mer i t  r epor t .   

He has not  al l eged a suf f i c i ent  r eason f or  f ai l i ng t o r ai se t he 

i ssues i n hi s § 974. 06 mot i on i n a r esponse t o t he ear l i er  no-

mer i t  r epor t .   The r ecor d her e r ef l ect s t hat  t he cour t  of  
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appeal s pr oper l y  f ol l owed no- mer i t  pr ocedur e i n 2000 and i t s  

deci s i on car r i es a suf f i c i ent  degr ee of  conf i dence war r ant i ng 

t he appl i cat i on of  t he Escal ona- Nar anj o bar  t o t he i ssues 

pr esent ed i n t hi s mot i on.   We t her ef or e af f i r m t he cour t  of  

appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶94 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  Thi s case 

i l l ust r at es t he l egal  house of  mi r r or s t hat  post convi ct i on 

pr ocedur e i n Wi sconsi n has become.     

I  

¶95 The cour t  or der ed t he pet i t i oner  t o addr ess t hr ee 

i ssues i n t he pr esent  case.   Revi ewi ng t hese i ssues,  and t he way 

i n whi ch t he maj or i t y r esol ves t hem,  hi ghl i ght s what  i s and i s 

not  bei ng deci ded i n t hi s case,  and hi nt s at  what  i s at  st ake.  

¶96 The f i r st  i ssue r ai sed by t he cour t  was " whet her  t he 

no- mer i t  pr ocedur e r equi r es a def endant  t o f i l e a r esponse t o 

avoi d wai ver  of  subsequent  c l ai ms of  er r or . "    

¶97 The maj or i t y answer s t hi s quest i on " no. "   The maj or i t y 

t r eat s t he no- mer i t  pr ocedur e as equi val ent  t o a " mot i on"  f or  

pur poses of  Wi s.  St at .  § 974. 06( 4) . 1  Thus,  a def endant  may not  

r ai se i ssues i n a subsequent  Wi s.  St at .  § 974. 06 mot i on t hat  he 

coul d have r ai sed i n r esponse t o a no- mer i t  r epor t  absent  a 

suf f i c i ent  r eason. 2  The maj or i t y t r eat s t he def endant  who 

r esponds t o a no- mer i t  r epor t  t he same as a def endant  who does 

not  r espond. 3 
                                                 

1 See maj or i t y op. ,  ¶41 ( " A no- mer i t  appeal  c l ear l y 
qual i f i es as a pr evi ous mot i on under  § 974. 06( 4) . " ) .   El sewher e 
i n t he opi ni on,  t he maj or i t y suggest s what  t o me i s a 
pot ent i al l y  s i mpl er  expl anat i on f or  appl i cat i on of  t he 
pr ocedur al  bar  t o a no- mer i t  appeal  based on t he t ext  of  Wi s.  
St at .  § 974. 06( 4) .   I ssues r ai sed i n a no- mer i t  pr ocedur e ar e 
consi der ed " f i nal l y adj udi cat ed. "   See maj or i t y op. ,  ¶59.   I n 
ot her  wor ds,  t he def endant  " got  r evi ew of  t hose cl ai ms f r om t he 
cour t  of  appeal s"  at  t he t i me of  t he no- mer i t  appeal .  

2 Maj or i t y op. ,  ¶4.    

3 See maj or i t y op. ,  ¶¶59- 60.  
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¶98 I n cont r ast ,  I  concl ude t hat  what ever  i t s 

i di osyncr asi es,  a no- mer i t  pr ocedur e i s a di r ect  appeal  under  

t he l aw,  al bei t  " a di f f er ent  br eed of  appeal . " 4  I  concl ude t hat  

t he Escal ona- Nar anj o pr ocedur al  bar  appl i es t o t he def endant  i n 

t hi s case.   I t  i s  wel l - est abl i shed t hat  a def endant  pr oceedi ng 

under  Wi s.  St at .  § 974. 06 " r equi r es a suf f i c i ent  r eason t o r ai se 

a const i t ut i onal  i ssue i n a § 974. 06 mot i on t hat  coul d have been 

r ai sed on di r ect  appeal . "   St at e v.  Escal ona- Nar anj o,  185 

Wi s.  2d 168,  185,  517 N. W. 2d 157 ( 1994) ;  Wi s.  St at .  § 974. 06( 4) .  

¶99 The second i ssue r ai sed by t he cour t  was " whet her  

appoi nt ed counsel  i s  r equi r ed t o advi se t he def endant  t hat  a 

r esponse t o a no- mer i t  r epor t  i s  necessar y t o pr eser ve cl ai ms 

f or  f ur t her  r evi ew. "  

¶100 The maj or i t y answer s t hi s quest i on by st at i ng,  " An 

at t or ney must  di scuss wi t h t he def endant  t he def endant ' s r i ght s 

on appeal ,  i ncl udi ng t he opt i on t o f i l e a no- mer i t  r epor t .   

St at e ex r el .  Fl or es v.  St at e,  183 Wi s.  2d 587,  607,  516 

N. W. 2d 362 ( 1994) . " 5  The maj or i t y doesn' t  ot her wi se answer  t he 

                                                 
4 St at e v.  Ti l l man,  2005 WI  App 71,  ¶20,  281 Wi s.  2d 157,  

168,  696 N. W. 2d 574.  

5 Maj or i t y op. ,  ¶20.   St at e ex r el .  Fl or es v.  St at e,  183 
Wi s.  2d 587,  607,  516 N. W. 2d 362 ( 1994) ,  c i t ed by t he maj or i t y,  
st at es:  

I nf or mat i on about  t he No Mer i t  opt i on onl y becomes 
necessar y when t he No Mer i t  opt i on becomes r el evant  t o 
t he def endant ' s deci s i on as how t o exer ci se t he r i ght  
of  appeal .   I nf or mat i on about  a No Mer i t  r epor t  i s  not  
necessar y when t he def endant  does not  desi r e t o pur sue 
an appeal .   See,  e. g. ,  Jones v.  Est el l e,  584 F. 2d 687,  
691 ( 5t h Ci r .  1978) .   As poi nt ed out  by t he ami cus 
br i ef  f r om t he Of f i ce of  St at e Publ i c Def ender ,  t her e 
ar e many possi bl e r easons why a def endant  may wi sh t o 
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quest i on.   Because t he no- mer i t  pr ocedur e now deci s i vel y  

t r i gger s t he pr ocedur al  bar ,  whi ch af f ect s t he def endant ' s 

r i ght s on f ur t her  r evi ew,  I  concl ude t hat  counsel  must  di scuss 

wi t h t he def endant  t he consequences of  t he no- mer i t  pr ocedur e.  

¶101 The t hi r d i ssue r ai sed by t he cour t  i s  " whet her  t o 

r equi r e a def endant  t o f i l e a r esponse t o a no- mer i t  r epor t  

conf l i c t s wi t h a r i ght  t o counsel  on di r ect  appeal . "   

¶102 The maj or i t y concl udes t hat  because a def endant  i s not  

r equi r ed t o f i l e a r esponse t o a no- mer i t  r epor t ,  no conf l i c t  

wi t h t he r i ght  t o counsel  on di r ect  appeal  exi st s.   I  addr ess 

t hi s quest i on l at er .  

I I  

¶103 A no- mer i t  pr ocedur e i s an appeal .   When t he cour t  of  

appeal s det er mi nes under  Wi s.  St at .  § ( Rul e)  809. 32( 3)  t hat  

f ur t her  appel l at e pr oceedi ngs woul d be f r i vol ous and woul d l ack 

ar guabl e mer i t ,  t he cour t  of  appeal s shal l  af f i r m t he j udgment  

of  convi ct i on.   Al l en has had what  i s i n ef f ect  a f i nal  

adj udi cat i on of  t he j udgment  of  convi ct i on on t he di r ect  appeal .   

Ther ef or e,  t he pr ocedur al  bar  appl i es under  Escal ona- Nar anj o and 

St at e v.  Lo,  2003 WI  107,  264 Wi s.  2d 1,  665 N. W. 2d 756.   

                                                                                                                                                             
f or ego any appeal  whi ch ar e unr el at ed t o t he speci f i c  
avenues of  appeal  avai l abl e.   For  i nst ance,  a cr i mi nal  
def endant  may wi sh t o f or ego an appeal  even when t her e 
i s ar guabl e mer i t  r at her  t han t o be exposed t o t he 
possi bi l i t y  of  a gr eat er  penal t y on r esent enc i ng or  
t he r esur r ect i on of  di smi ssed char ges shoul d t he 
appeal  succeed.   Or  t he def endant  may not  wi sh t o 
appeal  based upon any number  of  per sonal ,  pr act i cal ,  
or  even i di osyncr at i c r easons.  
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¶104 That  i s not  t o say,  however ,  t hat  t he no- mer i t  

pr ocedur e i s what  one nor mal l y t hi nks of  as an appeal .   Under  

Wi s.  St at .  § ( Rul e)  809. 32( 1) ,  t he no- mer i t  r epor t  i s  f i l ed when 

t he def endant  ei t her  r equest s i t  or  when t he def endant  decl i nes 

t o consent  t o have hi s or  her  at t or ney cl ose t he f i l e wi t hout  

f ur t her  r epr esent at i on.   For  al l  pr act i cal  pur poses,  t he 

r epr esent at i on i n whi ch t he l awyer  ser ved as t he c l i ent ' s 

zeal ous advocat e i s at  an end when t he no- mer i t  r epor t  i s  f i l ed.    

¶105 The no- mer i t  pr ocedur e has been adopt ed as a pr act i cal  

way t o bal ance t he r i ght  t o ef f ect i ve assi st ance of  counsel  wi t h 

an at t or ney' s et hi cal  obl i gat i on not  t o advance f r i vol ous 

ar gument s bef or e t he cour t .   See Ander s v.  Cal i f or ni a,  386 U. S.  

738,  744 ( 1967)  ( i mpl ement ed i n Wi sconsi n under  Wi s.  St at .  

§ ( Rul e)  809. 32) ;  McCoy v.  Cour t  of  Appeal s of  Wi s. ,  486 U. S.  

429 ( 1988) .   See al so St at e v.  Par ent ,  2006 WI  132,  ¶¶19- 21,  298 

Wi s.  2d 63,  725 N. W. 2d 915.   I n t he no- mer i t  pr ocedur e,  t he 

cour t  of  appeal s  " conduct s i t s own scr ut i ny of  t he r ecor d t o see 

i f  t her e ar e any pot ent i al  appel l at e i ssues wi t h ar guabl e 

mer i t . "   Par ent ,  298 Wi s.  2d at  77,  ¶21.    

¶106 The maj or i t y emphasi zes t hat  t he cour t  of  appeal s 

per f or ms a " f ul l  exami nat i on of  al l  t he pr oceedi ngs"  i n t he no-

mer i t  pr ocedur e,  maj or i t y op. ,  ¶58,  and quot es St at e v.  Ti l l man,  

2005 WI  App 71,  ¶19,  281 Wi s.  2d 157,  696 N. W. 2d 574,  whi ch 

asser t ed t hat  " i n some f acet s,  t he no mer i t  pr ocedur e af f or ds a 

def endant  gr eat er  scr ut i ny .  .  .  t han i n a convent i onal  appeal . "   

See maj or i t y op. ,  ¶31 ( quot i ng Ti l l man,  281 Wi s.  2d 157,  ¶18) .    
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¶107 I  agr ee wi t h t he maj or i t y t hat  t he cour t  must  r el y on 

t he cour t  of  appeal s '  no- mer i t  deci s i on,  up t o a poi nt ,  f or  

pur poses of  eval uat i ng t he pr ocedur al  bar  i ssue.   See maj or i t y 

op. ,  ¶¶63,  82.   I  agr ee t hat  a demonst r at ed f ai l ur e t o compl y 

wi t h t he no- mer i t  pr ocedur e pr ovi des a " suf f i c i ent  r eason"  t o 

per mi t  new i ssues t o be r ai sed i n a Wi s.  St at .  § 974. 06 mot i on.   

Maj or i t y op. ,  ¶66.    

¶108 I n my vi ew,  however ,  one shoul d not  over st at e t he 

benef i t s or  r obust ness of  t he no- mer i t  pr ocedur e i n compar i son 

t o an appeal  i n whi ch t he def endant  r emai ns r epr esent ed by 

counsel  who r ai ses and ar gues non- f r i vol ous i ssues on t he 

def endant ' s behal f .    

¶109 Nor mal l y i n our  cour t  syst em,  " [ a]  f ai r  adver sar y 

pr ocess pr esupposes bot h a v i gor ous pr osecut i on and a v i gor ous 

def ense. "   Chr i st i ansbur g Gar ment  Co.  v.  Equal  Empl oyment  

Oppor t uni t y Comm' n,  434 U. S.  412,  419 ( 1978) .   " [ T] he 

adver sar i al  pr ocess pr ot ect ed by t he Si xt h Amendment  r equi r es 

t hat  t he accused have ' counsel  act i ng i n t he r ol e of  an 

advocat e. ' "   Uni t ed St at es v.  Cr oni c,  466 U. S.  648,  656 ( 1984)  

( quot i ng Ander s,  386 U. S.  at  

743) . http://scholar.google.com/scholar_case?case=868429855339617087&q=Cronic,+466+us

+648&hl=en&as_sdt=400000000000002  I n a no- mer i t  pr ocedur e,  t he 

def endant  has no i ndependent  advocat e:   t her e i s  no adver sar i al  

pr oceedi ng.   The cour t  depar t s f r om t he usual  adver sar i al  

pr i nci pl es i n a no- mer i t  pr ocedur e.    

¶110 Mor eover ,  as a pr act i cal  mat t er ,  t he cour t  of  appeal s 

r evi ews a paper  r ecor d of  t he case.   I f  t he def endant ' s case 

http://scholar.google.com/scholar_case?case=868429855339617087&q=Cronic%2C+466+us+648&hl=en&as_sdt=400000000000002
http://scholar.google.com/scholar_case?case=868429855339617087&q=Cronic%2C+466+us+648&hl=en&as_sdt=400000000000002
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pr esent s pot ent i al  i ssues t hat  depend on i nf or mat i on not  

cont ai ned i n t he r ecor d——f or  i nst ance,  a suppr essi on mot i on t hat  

was not  br ought  or  evi dence t hat  was not  consi der ed or  

i nt r oduced at  t r i al ——t hen i t  i s  ef f ect i vel y i mpossi bl e f or  t he 

cour t  of  appeal s t o i dent i f y or  addr ess t hose i ssues adequat el y.   

So cour t s shoul d not  t oo hast i l y  r el y on a cour t  of  appeal s '  no-

mer i t  deci s i on wi t hout  act ual l y eval uat i ng whet her  i ssues r ai sed 

i n a Wi s.  St at .  § 974. 06( 4)  mot i on coul d have been " r ai sed"  and 

eval uat ed by t he cour t  of  appeal s i n t he no- mer i t  pr ocedur e.  

¶111 I n l i ght  of  t hese consi der at i ons I  am not  per suaded 

t hat  i t  i s  equi t abl e t o t r eat  t he no- mer i t  case di f f er ent  f r om 

t he case i n whi ch no appeal  has been f i l ed.   The def endant  who 

never  f i l es a § 974. 02 mot i on or  t akes a di r ect  appeal  i s  not  

subj ect  t o t he pr ocedur al  bar ;  t he def endant  i n a no- mer i t  

pr ocedur e i s.   Maj or i t y op. ,  ¶40.   Yet ,  as f ar  as t he " no mer i t "  

def endant  i s concer ned,  he has not  had t he oppor t uni t y f or  an 

appeal  i n whi ch he i s r epr esent ed by counsel .  

I I I  

¶112 The basi c i dea of  t he pr ocedur al  bar  f ol l owi ng 

Escal ona- Nar anj o i s t hat  absent  a " suf f i c i ent  r eason, "  

def endant s may not  r ai se i ssues t hat  coul d have been r ai sed i n a 

pr evi ous mot i on or  on di r ect  appeal .   Escal ona- Nar anj o,  185 

Wi s.  2d at  185.   I n ot her  wor ds,  accor di ng t o t he maj or i t y at  

¶3,  " t he quest i on at  hand i s whet her  Al l en i s bar r ed f r om 

r ai s i ng i ssues i n hi s § 974. 06( 4)  mot i on. "   Many pages l at er  one 

di scover s t hat  t he answer  t o whet her  Al l en i s " bar r ed"  f r om 

r ai s i ng i ssues i n hi s § 974. 06( 4)  mot i on depends on an 
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exami nat i on of  what  t hose i ssues ar e.   See maj or i t y op. ,  ¶¶76-

79.    

¶113 I n ot her  wor ds,  i n or der  t o deci de whet her  t he cour t  

shoul d eval uat e t he mer i t s of  t he def endant ' s const i t ut i onal  

c l ai ms,  t he cour t  f i r st  must  eval uat e t he mer i t s of  t he 

const i t ut i onal  c l ai ms.   I n my vi ew,  t hi s doubl e- r ef r act ed way of  

l ooki ng at  t he const i t ut i onal  i ssues i s a per f ect l y embl emat i c  

r esul t  of  t he convol ut i ons t hat  have been wr ought  i n Wi sconsi n' s 

post convi ct i on pr ocedur e under  Wi s.  St at .  § 974. 06. 6  

¶114 The maj or i t y suggest s t hat  t o meet  t he bur den of  pr oof  

on a Wi s.  St at .  § 974. 06 mot i on f ol l owi ng a no- mer i t  pr ocedur e,  

t he def endant  shoul d i dent i f y " an i ssue of  such obvi ous mer i t  

t hat  i t  was an er r or  by t he cour t  [ of  appeal s]  not  t o di scuss 

i t . "   See maj or i t y op. ,  ¶83.   

¶115 I t  i s  not  " obvi ous"  what  t he maj or i t y means by 

" obvi ous mer i t . "   Si nce i t  i s  t he obl i gat i on of  t he cour t  of  

appeal s i n a no- mer i t  pr ocedur e t o det er mi ne whet her  t he i ssues 

ar e " wi t hout  any ar guabl e mer i t , "  Wi s.  St at .  § 809. 32( 3) ,  

maj or i t y op. ,  ¶21,  t he cour t  of  appeal s er r s when i t  over l ooks 

i ssues of  " ar guabl e mer i t , "  not  when i t  over l ooks i ssues of  

" obvi ous mer i t . "   The maj or i t y ' s passi ng ar t i cul at i on of  a new 

" obvi ous mer i t "  st andar d appear s t o dr aw a new l i ne bet ween 

                                                 
6 See Escal onj a- Nar anj o,  185 Wi s.  2d at  196 ( Abr ahamson,  J. ,  

di ssent i ng)  ( " [ I ] n t he st at es t hat  have appar ent l y adopt ed t he 
maj or i t y ' s appr oach .  .  .  t he l i t i gat i on has mer el y shi f t ed t he 
cour t ' s  at t ent i on f r om t he mer i t s of  t he const i t ut i onal  c l ai m t o 
ar cane pr ocedur al  i ssues.   Rat her  t han cr eat e a pr ocedur al  
mor ass,  I  woul d r at her  see cour t s deal  wi t h s i gni f i cant  
const i t ut i onal  i ssues on t hei r  mer i t s. " ) .  
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t hose i ssues t he cour t  of  appeal s must  act ual l y " di scuss"  and 

i ssues t he cour t  of  appeal s may r esol ve t aci t l y .    

¶116 When I  appl y t he new r ul es set  f or t h i n t he maj or i t y 

opi ni on,  I  concur  i n t he mandat e.      

¶117 I  am not  per suaded t hat  t he pr ocedur e set  f or t h i n t he 

maj or i t y opi ni on has pr ovi ded j udi c i al  economy,  s i mpl i c i t y,  or  

f i nal i t y.   

¶118 For  t he r easons set  f or t h,  I  wr i t e separ at el y.  

¶119 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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