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2 filesfound, 1st follows:

In the
United States Court of Appeals
For the Seventh G rcuit

No. 96-2764
JON T. LI EGAKGCS,
Peti ti oner- Appel | ant,

V.
MARYANNE COOKE, \Warden, Kettle Morai ne
Correctional Institution,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Wsconsin.
No. 95-C-941--Mron L. Gordon, Judge.

ARGUED JANUARY 15, 1997--DECI DED FEBRUARY 14, 1997

Bef ore FLAUM EASTERBROOK, and EVANS, Circuit
Judges.

EASTERBROOK, Circuit Judge. In 1976 the Suprene
Court of Wsconsin held that under Ws. Stat. sec. 974.06(4)
crimnal defendants may present on collateral attack any
constitutional contentions they omtted fromdirect ap-
peal --no matter why these clains were omtted. Bergen-
thal v. State, 72 Ws. 2d 740, 242 N.W2d 199 (1976).
Ei ghteen years later, on June 22, 1994, that court over-
rul ed Bergenthal, concluding that it had m sread this stat-
ute. State v. Escal ona-Naranjo, 185 Ws. 2d 168, 517
N. W2d 157 (1994). Today in Wsconsin a prisoner needs
a "sufficient reason to raise [in a collateral attack] a con-
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stitutional issue . . . that could have been raised on direct
appeal ". 517 NNW2d at 164 (enphasis in original). State
courts apply the holding of Escal ona-Naranjo to prisoners
whose direct appeals were filed before Bergenthal was
overrul ed.

Jon Li egakos, whose conviction for nurder was affirned
in 1987, is such a person. Wsconsin's judiciary dismssed
his collateral attack, because he declined to give any
reason for omtting fromhis direct appeal the argunents
he raised in the collateral proceeding. Confined under a
sentence of life inprisonnment, Liegakos now wants a fed-
eral wit of habeas corpus. The district court denied his
petition for a conbination of procedural and substantive
reasons. 928 F. Supp. 799 (1996).

Li egakos's principal argunent is that the application of
Escal ona-Naranjo to a case in which the direct appeals
preceded June 22, 1994, violates the due process cl ause
of the fourteenth anendnent, and that he is therefore
entitled to an adjudication in Wsconsin's courts (which
use doctrines nore favorable to prisoners than those in
sec. 2254 litigation) as if Bergenthal remained the | aw. Any-
thing less, he contends, allows a state to set a trap for
unwary litigants.

After Marks v. United States, 430 U. S. 188 (1977), and
Bouie v. Colunbia, 378 U S. 347 (1964), the due process
cl ause pl aces judges under the sane basic constraint as
the ex post facto clause does for |egislatures: new rul es
that increase the punishnent for crinme, or nake additional
acts crimnal, cannot be applied to conduct predating the
change. It does not follow, however, that all procedural
changes fall under this ban. See California Departnent
of Corrections v. Mirales, 115 S. C. 1597 (1995); Collins
v. Youngbl ood, 497 U. S. 37 (1990).

Alterations in procedures, including the | aw of coll ateral
attack, are frequent. For exanple, in 1977 the Suprene
Court of the United States held that prisoners who want
to present argunents that have been procedurally de-
faul ted--such as those omtted fromthe briefs on direct
appeal, Murray v. Carrier, 477 U S. 478 (1986)--may raise
themon collateral attack only if they can establish cause
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and prejudice. Wainwight v. Sykes, 433 U S. 72 (1977).
This departure fromthe fornmer law, which permtted a
prisoner to raise all contentions that had not been de-

| i berately bypassed, see Fay v. Noia, 372 U S. 391 (1963),
was applied to Sykes hinself, and to all later petitioners
no matter when their convictions occurred. Liegakos's
position inplies that the Suprene Court violated the due
process clause, for the effect of Sykes was nore substan-
tial than that of Escal ona-Naranjo. (The "sufficient
reason” standard is nore generous to prisoners than the
cause- and- prej udi ce standard.)

Changes in the law of collateral attack constitutionally
may be applied to persons who were convicted while greater
opportunities for collateral review existed. Fel ker v. Turpin,
116 S. C. 2333, 2340 (1996); Lindh v. Mirphy, 96 F.3d
856, 867-68, 871-74 (7th Cr. 1996) (en banc), cert. granted
on a different issue, 117 S. C. 726 (1997); United States
v. Burnom 27 F.3d 283 (7th G r. 1994). Liegakos woul d
have a stronger argunent if he had relied on Bergenthal
i n 1987 when deci di ng which issues to present. But he
does not say that he did--and we presune that reliance
on the forner state of the Iaw would be a "sufficient
reason" to nmake the claimbelatedly. Cf. Burris v. Parke,

95 F.3d 465 (7th Gr. 1996) (en banc). Having declined to
advance any reason why the clains he now presents were

wi thheld in 1987, Liegakos cannot successfully nmaintain

that the state nust entertain a collateral attack. Applica-
tion of Ws. Stat. sec. 974.06(4), as Escal ona-Naranj o under -
stands it, to persons convicted before June 22, 1994, does
not violate the Constitution; a state may curtail or even
abolish collateral review as it pl eases.

At this point Wsconsin drops the other shoe: failure
to present the argunents on appeal in 1987 is a procedural
default, which forecloses review under sec. 2254 in the
absence of cause and prejudice. Lack of a "sufficient rea-
son" for the om ssion necessarily neans a | ack of "cause,"
the state contends. Maybe so--but the framework of Sykes
applies only if the defendant forfeited the claimunder a
rul e that supplies an i ndependent and adequate ground
of decision. Whether the ground is independent depends
on state |l aw, see Hogan v. McBride, 74 F.3d 144 (7th G r.
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1996); whether it is adequate depends on federal |aw.

NAACP v. Al abama ex rel. Patterson, 357 U. S. 449,
457 (1958), holds that a rule of procedure is not adequate
to prevent federal collateral review when the defendant
could not be "deened to have been apprised of its exist-
ence" at the tine he omtted the procedural step in ques-
tion. See also Barr v. Colunbia, 378 U S. 146, 149 (1964)
(state procedural rules "not strictly or regularly foll owed"
do not bar review). Janes v. Kentucky, 466 U.S. 341,
348-51 (1984), generalized these hol di ngs when concl udi ng
that only a "firmy established and regularly foll owed
state practice" prevents federal review Wat this neans
in practice is that the state rule of practice nust have
been in place, and enforced, "by the tine as of which it
Is to be applied." Ford v. Georgia, 498 U. S. 411, 424
(1991). See also Trevino v. Texas, 503 U S. 562, 566-68
(1992); Del Vecchio v. Illinois Departnent of Corrections,
31 F. 3d 1363, 1380-81 (7th GCr. 1994) (en banc). Ford hol ds
that a rule of state procedure adopted by the state's high-
est court two years after the defendant's trial was not
an adequate ground. The Suprene Court did not require
Ford to show that he relied on the old rules; all that mat-
tered was what the announced rules were on the date
of the act or omssion said to work the forfeiture. The
inquiry is objective, which greatly sinplifies the task of
application. Escal ona-Naranjo overrules a case that de-
fined the state's law of forfeiture at the tinme Liegakos
took his direct appeal. Wether or not Liegakos relied
on Bergenthal in 1987, he could have presented his con-
stitutional clains to the state courts between 1988 and
1993. Under the holdings of Ford and its cousins (including
our opinion in Del Vecchio), the doctrine of Escal ona-
Naranjo is not an "adequate" state ground for appeals
briefed before its announcenent.

What is nore, for all but one of Liegakos's argunents
(the one he presented on appeal in 1987), the 1996 anend-
ment to sec. 2254(d) does not apply: it affects only a "claim
that was adjudicated on the nerits in State court proceed-
I ngs". Although the state's trial court rejected on the
nerits the argunents Liegakos presented for the first
time on collateral attack, the court of appeals relied en-
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tirely on Escal ona-Naranj o, and the disposition of the | ast
state court to issue an opinion determ nes whet her the
state has invoked a ground of forfeiture. Ylst v. Nunne-
maker, 501 U. S. 797 (1991); Prihoda v. MCaughtry, 910
F.2d 1379 (7th Gr. 1990). Wsconsin may be surprised that
nore restrictive standards for collateral attacks in state
court (Escal ona-Naranjo) and nore restrictive standards

in federal court (Title I of the Antiterrorismand Effec-
tive Death Penalty Act of 1996, discussed in Fel ker and

Li ndh) cancel each other out: we nust review Liegakos's
claimas if nothing had changed since 1987. But there is
no irony. Both Escal ona-Naranjo and the new federal
standards put a premumon follow ng the rules of proce-
dure. States nust do likewise, if they seek to reduce the
federal role. An obligation to turn square corners applies
across the board.

Li egakos did not testify at his trial. He now contends
that he did not recognize the benefits of testifying, and
therefore did not intelligently surrender his right to do
so. According to Liegakos, his |l awer stressed the disad-
vant ages of testifying but did not discuss with himthe
correspondi ng advant ages. The judge did not inquire on
t he record whet her Liegakos understood these things and
did not elicit a formal waiver of the right to testify. Lie-
gakos insists that because the right to testify is soim
portant, see Rock v. Arkansas, 483 U S. 44, 52 (1987),

a wai ver on the record, after advice fromthe judge, nust
be required, just as it is for a waiver of the right to
counsel. See Johnson v. Zerbst, 304 U S. 458, 464 (1938).
We have held otherwise, United States v. Brinberry, 961
F.2d 1286 (7th Gr. 1992), and for a conpelling reason:
whet her to testify is a fundanental el enent of a strategy
that the defendant may want (i ndeed, may be entitl ed)

to keep in confidence. A judge could probe whether the
accused is making an intelligent choice only by exploring
all of the options open to the defense--what evidence is
avai |l abl e, what wi tnesses reliable, what could be brought
out on cross-examnation if the defendant testifies, and
so on. Defendant and his | awer shoul d expl ore these

| ssues and options carefully, but as a rule the judge need
not, and should not, inquire into the choice of defense
strategy.
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Even if we were inclined to doubt the wi sdomof Brim
berry, which we are not, Liegakos could not benefit. Only
rul es established before the conclusion of the direct appeal
may be applied on collateral attack. Teague v. Lane, 489
U S. 288 (1989). Liegakos contends that by relying on
Escal ona- Naranjo the state waived its right to invoke
Teague. How could this be? Wsconsin has raised all avail -
abl e procedural objections to Liegakos's contentions. A
state with two grounds (failure to raise this issue on
appeal in 1987, and the fact that the law as of 1987 did
not require a waiver on the record) need not elect be-
tween them They are not inconsistent, see Lockhart v.
Fretwell, 506 U. S. 364, 372-73 (1993), and anyway a liti-
gant may take inconsistent positions.

On at | east five occasions Liegakos and his | awer dis-
cussed whether he would testify, and the lawer told him
that his was the final decision. Al though Liegakos asserts
that his lawer did not tell himthe potential benefits of
testifying, the state judge found otherw se after an eviden-
tiary hearing. This finding cannot be disturbed under the
standards of sec. 2254(e). Counsel's inability to recall, seven
years after the events, the exact words he used when dis-
cussing this subject with Liegakos is hardly such a sus-
pi ci ous shortcom ng that the district court should have
di sregarded the state judge's finding and held his own
evidentiary hearing. Menories would be fainter in 1997
than they were in 1994. Liegakos could have made this
claimin 1987, and because his is the burden of persua-
sion, the consequences of the long delay fall on him

Recasting this argunent as an attack on the adequacy
of counsel adds nothing. Nor are we inpressed by the
contention that counsel had a duty to mslead the jury.
For this is another strand of Liegakos's attack on coun-
sel's performance. Liegakos concedes stabbing and kill -

i ng Richard Lundgren during a fight. At trial Liegakos
attenpted to reduce his culpability to mansl aughter by
arguing "inperfect self-defense"--that he believed his con-
duct justified by Lundgren's aggression, even though the
fatal attack was not a reasonable response to Lundgren's
threat. The effort to reduce the degree of responsibility
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in this fashion was undercut by the testinony of Sonya
Rogganbuck that Liegakos told her after the fight: "This
guy was hassling nme, and | had to stab him . . . This

guy gave ne this big shiner, so | had to stab himtw ce
nore." Counsel did not chall enge Rogganbuck's testinony

at trial. Liegakos now argues that, had counsel conducted
a good investigation, he would have di scovered that Liegakos
did not make this statenent to Rogganbuck, and therefore
woul d have been able to discredit her testinony. Counsel
concedes that he did not investigate this subject and that
he el ected not to cross-exam ne Rogganbuck about it. He

al so gave a reason: that Liegakos admtted that he had
said those words to Rogganbuck. At the evidentiary hear-
ing in state court, Liegakos denied telling counsel this;
the lawer testified that Liegakos had done so; the judge
believed the |l awer. Again this finding is conclusive under
sec. 2254(e).

Alawer's failure to discredit truthful testinony does
not make the resulting verdict a violation of the Constitu-
tion. Sone advocates can nake bl ack seem white, or get
an honest wi tness to appear deceitful. These skills fetch
high prices in the market for |egal services, but the Con-
stitution does not entitle a defendant to a trial at which
the truth wll be underm ned. Perhaps counsel could have
shown t hat Rogganbuck has a bad nenory, or that sone-
one in the roomwth Liegakos when he spoke on the
phone to Rogganbuck does not renenber the words she
(and Liegakos) both recall. Facts that could have been
brought out on cross-exam nation, such as Rogganbuck's
friendship wth Lundgren, m ght have led the jury to
doubt her testinony. Yet whether or not counsel's deci-
sion flunked the "performance" test of Strickland v.

Washi ngton, 466 U. S. 668 (1984), it did not cause "prej-

udi ce"--for prejudice neans an unreliable verdict. See Ni X

v. Wiiteside, 475 U S. 157, 175-76 (1986); id. at 184-85

(Bl ackmun, J., concurring); Lockhart v. Fretwell, 506 U.S.

at 369-70. After N x and Lockhart a decision that nmakes

the verdict nore reliable cannot establish prejudice. In

Ni x the | awer refused to present testinony he believed

to be perjured; in Lockhart counsel failed to take advan-
tage of a case that was |ater overruled. See al so Hol man

v. Page, 95 F.3d 481, 491-92 (7th Gr. 1996) (failure to have
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probati ve evidence excluded cannot establish prejudice);

John C. Jeffries, Jr. & WlliamJ. Stuntz, Ineffective Assist-
ance and Procedural Default in Federal Habeas Corpus,

57 U Chi. L. Rev. 679, 691-93, 712-13 (1990). Confi nenent
followng a trial at which truth-speakers are allowed to
testify unchallenged is hardly the sort of problemthat a
federal court should root out by issuing a wit of habeas

cor pus.

One final argunent rests on the conpul sory process
cl ause of the sixth anmendnent. Liegakos called Boyd
Smth as a defense witness at trial. Smth was an eye-
Wi tness to the stabbing; at one tine the prosecutor be-
| ieved that Smth was hi nself cul pabl e and had charged
Smth with being a party to the crine of first degree
murder. Al though the prosecutor dism ssed that charge,
he informed Smth that he would reinstate it if nore evi-
dence cane to light. Understandably concerned, Smth in-
voked his privilege against self-incrimnation. So far, no
probl em Many cases hold that the sixth anendnent does
not entitle a defendant to testinony that the w tness has
a fifth anmendnent privilege not to give. E.g., d eason v.
Wel born, 42 F. 3d 1107, 1109 (7th Cr. 1994). The novelty
here is that the prosecutor was willing to offer Smth as-
surances that his testinony woul d not be used agai nst
hi m Such assurances replace the privilege, and the wt-
ness then may be conpelled to testify. Kastigar v. United
States, 406 U. S. 441 (1972). Nonetheless, the trial judge
refused to order Smth to testify, observing that under
Ws. Stat. 972.08(1) a judge could order a witness to tes-
tify only in exchange for transactional immunity, which
the prosecutor was not offering. (The statute has since
been anended to make use imunity sufficient.) Liegakos
rai sed this argunent on direct appeal in 1987, and the
court of appeals held that the ruling at trial had been cor-
rect. On this issue, then, the anended sec. 2254(d) (1) applies,
and to obtain relief Liegakos nust show that the deci-
sion "was contrary to, or involved an unreasonabl e appli-
cation of, clearly established Federal |aw, as determ ned
by the Suprenme Court of the United States".

Li egakos argues that, once the prosecutor offered Smth
a formof immunity constitutionally sufficient to lift the
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privilege, the sixth anmendnent entitled himto conpel

Smth to testify. A state may not deny hi m conpul sory
process by granting wi tnesses privileges (such as the right
to demand transactional inmmunity) so difficult to overcone
t hat def endants cannot obtain testinony. This would be

cl ear enough if, for exanple, Wsconsin had enacted a
statute reading: "No witness is required to testify unless
t he prosecutor prom ses himclenency for all transgres-
sions he has ever commtted." Such a statute would be

equi val ent to one reading: "No defendant may call any

W t ness unl ess the prosecutor approves." G ven the Su-
premacy Cl ause of the Constitution, neither statute could
stand. Wy, Liegakos asks, should sec. 972.08(1) be treated
differently? Doubtless the state is right to say that Ws.
Stat. sec. 972.08(1), as it read in 1987, could not be used to
conpel Smth's testinony. That's what the state's court

of appeals held. But Liegakos did not need a state statute
when he had the conpul sory process clause of the sixth
anendnent. The state makes a greater-includes-the-I|esser
argunent. Smith had a bona fide constitutional privilege;
the fifth anmendnent, not state law, entitled Smth to re-
ject any demand for his testinony; because the prosecutor
did not have to offer immunity of any kind, the statutory
requi renent that inmmunity be of the transactional variety
did not deprive Liegakos of any testinony to which he

was ot herwi se entitled. This has sone power, but |ike

nost argunents of this stripe is not entirely convincing.
The prosecutor was willing to extend use inmmunity, so

the obstacle in the end was the state statute, not the fifth
anendnent. Al though the conpul sory process cl ause does

not override all privileges under state law, it is hard to
put Ws. Stat. sec. 972.08(1) on a plane with the attorney-
client or priest-penitent privileges.

None of this did Liegakos any good in the district court,
whi ch held that he had not exhausted this claimin state
court. 928 F. Supp. at 809-10. If there is indeed an ex-
hausti on problemthen the district court should have dis-

m ssed the entire petition, rather than adjudicating the
clainms it deened exhausted. Rose v. Lundy, 455 U. S. 509
(1982). Although the Suprene Court once held that the
state may forfeit, through inattention, the benefit of
Rose' s conpl et e-exhaustion rule, see Strickland, 466 U. S
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at 684, the new sec. 2254(b)(3), added by the Antiterrorism
and Effective Death Penalty Act, may require a new ap-
proach. This subsection provides that "[a] State shall not
be deened to have wai ved the exhaustion requirenent

or be estopped fromreliance upon the requirenent unless

the State, through counsel, expressly waives the require-
ment." A district court now may deny a cl aimdespite

| ack of exhaustion, see sec. 2254(b)(2), but this is not what
the district judge did. A remand is unnecessary, however,
for two reasons. First, this claimhas been exhausted. It
was presented, if with inconplete argunent, on direct ap-
peal, and no state renedies remain open to Liegakos. Sec-
ond, the claimcannot succeed on the nerits under either
Teague or the anmended sec. 2254(d)(1), so we can wite finis
to this litigation oursel ves.

Al t hough Li egakos has a substantial |ogical argunent,
It Is one unsupported by precedent in the Suprene Court,
whose | aw governs under sec. 2254(d)(1). See Lindh, 96 F.3d
at 868-71, 874-77. The |l aw was not "clearly established"
in 1987 (or today) that state transactional-inmunity stat-
utes violate the conpul sory process clause of the sixth
amendnent. A defendant whose position depends on any-
thing other than a straightforward application of estab-
| i shed rul es cannot obtain a wit of habeas corpus. Lie-
gakos wants us to adopt a novel position, which we have
been firmy instructed by Congress not to do on coll ateral
attack. So whether or not Liegakos has a sound | egal posi-
ti on about the operation of the conpul sory process cl ause,
he has not established a right to collateral relief fromthe
j udgnent under which he was commtted to prison.

AFFI RVED

2nd file follows:

In the
United States Court of Appeals
For the Seventh G rcuit
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No. 96-2764

JON T. LI EGAKGCS,
Petitioner- Appel | ant,
V.

MARYANNE COOKE, Warden, Kettle Morai ne
Correctional Institution,

Respondent - Appel | ee.

On Petitions for Rehearing

DECI DED MARCH 20, 1997

Bef ore FLAUM EASTERBROOK, and EVANS, Circuit
Judges.

PER CURIAM W sconsin contends, in a petition for re-
heari ng, that our decision concerning the effect of State
v. Escal ona-Naranjo, 185 Ws. 2d 168, 517 N.W2d 157
(1994), is inconsistent with Gay v. Netherland, 116 S. C.
2074, 2080-81 (1996). Because the subject presented by this
case is sure to recur, we briefly address this contention.

Qur opinion holds that prisoners whose direct appeals
cane after Bergenthal v. State, 72 Ws. 2d 740, 242
N.W2d 199 (1976), but before Escal ona-Naranjo, are en-
titled to raise constitutional argunents in federal court
under 28 U. S.C. sec. 2254 without justifying their om ssion
fromthe briefs on direct appeal. Bergenthal held that such
a show ng was unnecessary as a matter of Wsconsin prac-
tice, and we concluded that retroactive application of
Escal ona- Nar anj o, which overrul ed Bergenthal, is not the
sort of state procedural rule that forecloses collateral re-
view in federal court. Relying on Ford v. Georgia, 498
U S 411, 424 (1991), Trevino v. Texas, 503 U S. 562, 566-
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68 (1992), and Del Vecchio v. Illinois Departnent of Cor-
rections, 31 F.3d 1363, 1380-81 (7th Gr. 1994) (en banc),
we held that only a procedural rule in force at the tine
of the acts done (or omtted) by the defendant establishes
the sort of "independent and adequate state ground” that

bl ocks col |l ateral review under sec. 2254.

According to Wsconsin, this analysis is inconsistent with
Gray. That contention is sonething of a surprise, for Gay
did not discuss Trevino, Ford, or any of their prede-
cessors. What Gay held is that a prisoner's failure to
present an avail able constitutional claimto state court dur-
ing an initial collateral attack, despite a state rule requir-
I ng such presentation, is a forfeiture that prevents col -
| ateral review in federal court unless the prisoner satisfies
t he standards of Wai nwight v. Sykes, 433 U. S. 72 (1977).
Not hi ng i n our opinion questions the proposition, reaffirm
ed in Gay, that a prisoner's failure to conply wth a
state's rules specifying the right tinme and court for pre-
senting a legal contention can curtail federal collateral
revi ew.

Gray did not cite Ford and its predecessors because
Virginia had not changed the rules between Gay's two
collateral attacks. Wsconsin changed its rules, and such
a change has the potential to trap unwary (or even hyper-
wary) litigants. Suppose that until 1994 Wsconsin had for-
bi dden defendants to argue on direct appeal that their
trial lawers rendered ineffective assistance, and had re-
quired this claimto be presented on collateral attack. Sup-
pose further that in 1994 the state changed the rul e and
adopted this circuit's approach, under which a claimof
| neffective assi stance nust be presented on direct appeal
unless it depends on facts outside the trial record. Guinan
v. United States, 6 F.3d 468 (7th Gr. 1993). Wsconsin
apparently believes that, under Gray, a defendant who
could not present an ineffective-assistance claimon direct
appeal in 1993, or on collateral attack in 1995, therefore
cannot present it in federal court in 1997, because the
state's procedural rule closes the door. Such a position
I's inconsistent wth Ford and with our decision en banc
i n Del Vecchio. Gay, which does not deal with a change
in state law, is sinply irrel evant.
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Al nmenbers of the panel have voted to deny both Ws-
consin's petition for rehearing and Li egakos's. The peti -
tions are denied. No judge in active service has call ed
for a vote on the suggestion of rehearing en banc, which
IS rejected.
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