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Letter to Honorable Michael J. Gableman

December 20, 2007

Honorable Michael J. Gableman
POBox 71
Webster, WI 54893-0071

Dear Judge Gableman:

- I am dismayed by the response issued by your campaigh to the Wisconsin Judicial

Campaign Integrity Committee's (WIJCIC) December 18th statement. First, it
mischaracterizes the committee’s position by claiming the committee "said Louis
Butler's record as a Supreme Court Justice was fair discussion in the race for the state's
highest court.” While prior court rulings are clearly within bounds for discussion, the
committee did not say anything about Louis Butler’s record and certainly did not
determine that the characterizations of that record in the campaipn materials produced
by your campaign and reviewed by the committee were fair. :

Moreover, Darrin Schmitz exacerbated the problem when he asserted flatly that
Supreme Court Justice Louis Butler "consistently sides with criminals over law

enforcement.”

This is precisely the kind of campaign rhetoric that I and other members of WICIC
hoped we would not hear or read. As you know, in our system of government judges
do not "side” with or against any of the parties to legal proceedings who may appear in
their courtrooms. The role of the judge is to rule impartially based on the facts of each
individual case and applicable law, which is clearly jeopardized if he or she "sides"
with or against one or another identifiable group.

This characterization of a Supreme Court Justice by the campaign of a candidate for
Wisconsin's Supreme Court will almost certainly create (or, at least, add to) the public
perception that judges in Wisconsin do, in fact, take sides. The point is that no
candidate for any judicial office, let alone the Supreme Court, should create an
expectation that judicial candidates can or should be evaluated by voters based on
whase "side” they are on. )

We recognize that rhetoric of this kind is common in legislative and executive branch
elections, but they have no place in a campaign for judicial office. Accordingly, on

- Attachment 1 ==
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| behalf of WICIC; 1 respectfully request that you repudiate this rhetoric and join us in

promoting public confidence in a fair and impartial judiciary.

Sincerely,

ey u»“f\""‘;‘

Thomas J. Basting, Sr.
Chair ’
Wisconsin Judicial Campaign Integrity Committee

hitp://www.wifaircourts.com/story3_htmi

A Project of the State Bar of Wisconsin

Terms and Conditions
© 2007 WIFairCourts.com

4/16/2009 10:27 AM



Gableman Campaipn — 1** Ad

(Onscreen: three clips from pro-Louis Butler ads playing on a black background)
(Ominous music plays)

Male Voice: In the race for Supreme Court,

(Onscreen: the text “ENOUGH PERSONAL ATTACKS” in red font appears superimposed over
previous image)

Male Voice: let’s cut through slimy attacks, and set the record straight.

(Onscreen: various full-color clips of Michael Gableman in judicial robes in a courthouse, with
the text “Judge Michael Gableman™ in white font in the lower right of the screen, and the text
“Former Prosecutor” in red font beneath that)

Male Voice: As a district attorney and judge, Michael Gableman has spent his life fighting crime
and holding offenders accountable. It’s why the people who fight crime every day are supporting

him.

(Onscreen: a sheriff’s star on a black background with the text “Judge Michael Gableman
Endorsed by 52 Sheriffs” in white font and “Louis Butler 5 Sheriffs” in red font superimposed

over it)
Male Voice: Gableman’s endorsed by 52 sheriffs,

(Onscreen: police car lights on a black background, with the text “Judge Michael Gableman
Endorsed by 53 Police Chiefs” in white font and “Louis Butler 0 Police Chiefs” in red font

superimposed over it)
Male Voice: 53 police chiefs,

(Onscreen: a clip of two men in suits ascending a staircase, with the text “Judge Michael
Gableman Endorsed by a Majority of District Attorneys™ in white font superimposed over it)

Male Voice: and a majority of district attorneys.

(Onscreen: a grayscale photo of Louis Butler side by side with clip of men in orange prison
Jumpsuits walking down haflways and exiting an open prison cell, with the text “Louis Butler” in
white font underneath, and “Defended Criminals” in red font under that)

Male Voice: Louis Butler was a longtime criminal defense lawyer, working to set criminals free.

(Onscreen: a full color clip of Michael Gableman in judicial robes speaking from the bench,
beside the text “Judge Michael Gableman™ in white font, with the caption “Law Enforcement’s

= Attachment 2 ~ ==



Choice” in red font and the text “AUTHORIZED AND PAID FOR BY GABLEMAN FOR
SUPREME COURT, JAMES ZEILER, TREASURER” in white font below that)

Male Voice: Judge Michael Gableman, law enforcement’s choice for Supreme Court.



Gableman Campaign — 2™ Ad

(Onscreen: the word “Unbelievable” in yellow font on a black background)

Female Voice: Unbelievable.

(Onscreen: a grayscale image of Lonis Butler’s face and the text “Shadowy special interests
supporting Louis Butler are attacking Judge Michael Gableman™ on a black background)

Female Voice: Shadowy special interests supporting Louis Butler are attacking Judge Michael
Gableman.

(Onscreen: the words “It’s Not True!” in yellow font on a black background)

Female Voice: It’s not true.

(Onscreen: quick-cutting full color clips of Michael Gableman in judicial robes in a courthouse,
captioned with the text “Judge Michael Gableman” in white font on the right of the screen and
“Endorsed by a majority of Sheriffs & District Attorneys” in red font at the center bottom of the

screen)
(Uplifting music cuts in)

Female Voice: Judge District Attorney Michael Gableman has committed his life to locking up
criminals to keep families safe,

(Onscreen: quick-cutting still image mugshots on a black background, accompanied by the text
“Judge Michael Gableman putting child molesters behind bars for over 100 years™)

Female Voice: putting child molesters behind bars for over a hundred years.

(Onscreen: grayscale clip of Louis Butler’s face on a black background, with the text “Louis
Butler” in white font and “Defended Criminals™ in red font)
(Music becomes ominous)

Female Voice: Louis Butler worked to put criminals on the street,

(Onscreen: text disappears from previous image and is replaced by a grayscale mugshot of an
African-American man wearing glasses, which appears side-by-side with the image of Louis
Butler and is captioned with the text “State of Wisconsin CASE #1984CF000250" in white font)

Female Voice: like Reuben Lee Mitchell, who raped an eleven-year-old girl with learning
disabilities.

(Onscreen: the mugshot and the image of Butler expand to fill the screen, the caption remains)

- Attachment 3 =



Female Voice: Butler found a loophole. Mitchell went on to molest another child.

{Onscreen: another grayscale image of Louis Butler with the text “Can Wisconsin families feel
safe with Louis Butler on the Supreme Court?” in yellow text superimposed over Butler’s face,
and the text *"AUTHORIZED AND PAID FOR BY GABLEMAN FOR SUPREME COURT,

JAMES ZEILER, TREASURER? at the bottom center of the screen in white font)

Female Voice: Can Wisconsin families feel safe with Louis Butler on the Supreme Court?
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2>Dodge Da Won't Back Gableman

Says Candidate's Ad Is 'revolting’
The Capital Times :: METRO :: C1

Friday, March 21, 2008
By SCOTT BAUER Associated Press

The Dodge County district attorney pulled his support for Supreme Court
candidate Michael Gableman this week, saying a television ad his

. campalgn ran violates the code of judicial conduct and is revoltmg

Gableman, a Burnett County circuit court judge, has built his campargn
against incumbent Justice Louis Butler around his support from dlStI‘ICt

attorneys and sheriffs.

Dodge County District Attorney Steven G. Bauer announced his decision
to pull his support of Gableman in a leétter to the editor published
Wednesday in the Watertown Daijly Times and today in the Wlsconsm

State Journal.

Bauer said he beheves the Gableman ad makes him unfit to be a justice
on "This is not a factual ad. I have no interest in being associated with a
campaign that is not factual,” Bauer said in an interview. today. "This
crossed the line. It was revoiting, quite: frank!y I do think it undermines
the entire judicial system."

Gableman campaign adviser Darrin Schmitz issued a brief statement
- today saying "Mr. Bauer is free to do as he sees fit and we wish him

well "

Bauer was still listed as a Gableman supporter on his campaign Web site
this morning but his name wiil be removed Schmiiz said.

Even without his backing, Gableman still has the support of the majority
of saying they show he is the choice of iaw enforcemenl: :

Butler has the support of five groups representing more than 18,000 law
enforcement officers, as well as 20 district attorneys.

Bauer said he is not supporting anyone In the race.
The election is April 1. The winner will serve a 10-year term.

Bauer pulled his endorsement of Gableman over an ad that involves the
case of Reuben Lee Mitchess, a convicted rapist who Butler defended on
appeal while working in the public defenders office.

The ad is misleading because it doesn't tell viewers that Butler handied

Mitchell's case as the assigned defense attorney, not as a judge, Bauer
said. Butler was fulfilling his ethical duty as Mitcheli's defense attorney,

Bauer said.

The ad, which ran for 2 week and is no longer on the air, said that Butler
found a loophole and Mitchell went on to molest another child. But what
It doesn't tell viewers is that Mitchell served his entire prison sentence,
he was not freed because of anything Butler did and he was sentencad

Attachment 4
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to prison for 40 years and remains there to this day because of the
second offense.

Bauer said the ad is inaccurate and it also mocks the constitutional right
of the accused to have an effective defense attorney.

"As a prosecutor, I firmily believe in convicting and properly punishing
criminals, but I also understand that I have a duty to be certain that a
defendant is actually guilty," Bauer said in the letter. "A competent
criminal defense attorney helps me be accurate.”

Bauer goes on to say he is troubled that a candidate for the Supreme
Court would "belittle our constitutional right to counsel.” -

"I am equally troubled by Gableman’s cavalier disregard for accuracy in

- his representations to the public through this ad,” he said. "The integrity

of the criminal justice system should not be allowed to be tarnished by
one man's ambitious desire for higher office.”

The-ad has generated a complaint with the state Judicial Commission
filed by the liberal group Citizen Action of Wisconsin. The complaint
charges that the ad is intentionally misleading and therefore violates the
state's code of judicial conduct. : '

Gableman defended the ad, saying it was factual and was meant to
demonstrate differences between his background as a former district
attorney and prosecutor and Butier, who worked as a public defender.

Return to story
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WMC Radio Ad — “Fifty-One”

Male Voice 1: They keep our families safe and confront those who would do us harm. They're
the real experts on public safety. They’re Wisconsin’s seventy-two sheriffs. Wisconsin sheriffs
know best that they need strong, rule of law Jjudges and courts to win the war on crime. So when
fifty-one of Wisconsin’s seventy-two sheriffs praise the same judge, we ought to take notice.
That judge is Michael Gableman. Judge Michael Gableman is a former prosecutor who has gone
toe to toe with violent criminals. Michael Gableman has prosecuted crimes like arson, sexual
" assault, domestic violence, and white collar crimes.. Judge Michael Gableman brings law and
- order to the bench, where he believes in personal responsibility and maximum accountability.

. No wonder fifty-one sheriffs-and over fifty DAs and police chiefs:call Judge Gableman their ally

enthewaromerime, Lo R LT R T

L Male Vo1ce 2 : Contact JUdge Gableman and tell him tokeepwor]ﬂng to win the war oncnme .

Male-Voic,Qsj:Péic_l fofrbyrthe:WM.C I&sue_s Mobilization Council, _Inéorpo‘rat_ed, S L

Attachment. 5 = .



Wisconsin Manufacturers and Commerce — 1% Ad

(Onscreen: an image of police tape and flashing police lights and the text “The Issue: Crime” in
~white font, as the words “Thank judges like Michael Gableman who have been allies in the war

on crime” in white font appear below)
(Upllftmg music plays)

Male Vou:e Crime’s an important issue in Wisconsin, and we should thank Judges hke I\/hchael
Gableman who have been allies in the war on crime.

(Onscreen: a Wisconsin map covered in police badges and sheriff’s stars next to the text
“Sheriffs, DAS Police Chiefs: 'Judge Gableman StOOd up to Violent Crimin’als”) ' '

Male Voice: Overa hundred Wisconsin sheriffs, DAs and police chlefs have said Judge Michael -
' Gableman has stood up to violent criminals. ‘ '

(Onscreen: a camera pan over the tops of pohce cars, and tbe text ‘Asa prosecutor Gableman
tackled” in white font) :

Male Voice: As a prosecutor, Judge Michael Gableman tackled

(Onscreen: same image as before, but with a clip of a chain link fence superimposed in the lower
right corner and a clip of children jumping on a playground superimposed in the lower left
corner, and the words “Arson” and “Sexual Assauit” being added to the previous text)

Male Voice: arson, Sexual assault,

~ (Onscreen: chain link fence clip disappears, the colors on the playground clip invert, a clip of a
pair of handcuffed hands appears in the upper left corner, and the words “Domestic Violence”
and “White Collar Crime” are added to ‘the previous text)

Male Voice: domestic wolence,- and white collar crime.

(Onscreen: a still image of Mmhael Gableman in proﬁle against a red background with the text
“District Attorneys Say: Gableman Applies the Law” in white imposed on a portion of an '
American flag be31de him) _

Male Voice: District Attorneys say that Judge Gableman applies the law,

(Onscreen: same image as before, but a cllp of a gavel being banged down appears in the
background behind the text) _

Male Voice: and doesn’t look for loopholes.

(Omnscreen: a slow camera zoom in on an empty courtroom, with a photo of Michael Gableman

- Attachment 6



and the text “Contact Judge Michael Gableman 715-349-2149 Tell him tough judges keep us
safe.” in white font superimposed on the image, and a caption reachng “PAID FOR BY WMC

ISSUES COUNCIL INC ” in white font)

.Male Voice: Contact Judge Michael Gableman. Tell him tough judges keep us safe.



WMC: Business Group Airs TV Ads Regarding Gableman Crime Fight...

. wiolence, white collar crim

http:/fwww.wme.org/printdisplay.cim?ID=1774
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Business Group Airs TV Ads Regarding Gableman Crime Fighting Agenda
WMC IMC Continues Issue Advocacy Education Campaign - : -

MADISON — Wisconsin Manufacturers & Commerce Issues Mobilization Council, Inc. announced
that it will air a television ad hailing the crime-fighting priorities of Burnett County Judge Michael
Gableman. The ad is part of a long-term public education and grassroots lobbying campaign.

“Judge Gableman is a law-and-order judge who has eamned the highest praise fromthe cops,

district attorneys, Sheriffs and deputy sheriffs throughout Wisconsin,” said James A. Buchen,

.vice president of WMC. “Businesses need safe neighborhoods iri order to operate and tough

Judges help keep Wisconsin safe. As part of our public agenda, we will continue to work to

“advance policies that keep our state safe.”

In the ad, Gableman is cited for being ;‘anf ally in the war on crime.” - _

Gableman has served as a district aﬁomey_, an assistant district attomey, and a circuit court
judge. : : -

Gableman has come under fire in negative TV attack ads from the Greater Wisconsin Committee,
a group believed to be linked to organized labor and tribal gambling interests.

“We think the public needs to hear the truth about Judge Gableman's crime fighting agenda,”
Buchen said. “And, they should call him and tell him tough judges keep us safe.” The WMC IMC
ad ends by urging viewers to call Judge Gableman at 715-349-2149 to tell him that “tough judges

keep us safe.” :

WMC IMC has been educating the public about the issues surrounding activist judges for many
years. WMC IMC won an award for its issue advocacy campaign about Wisconsin's activist
Supreme Court in 2006. WMC IMC has continued to educate the public and WMC members with
videos, briefings, and brochures about the Supreme Gourt on civil and criminal justice issues,

FOR FURTHER I‘NFORMATION CONTACT:
James A. Buchen, (608) 258-3400

. =30 -

WMC Issues Mobilization Council, Inc.
Issue Advocacy

:30 television

March 3, 2008

“Ally”

tock crime scene footage font comes up: “Thank Crime is an important issue in Wisconsin and we
sudges like Michael Gableman who have been allies in [should thank judges like Michae! Gableman who have
the war on crime.” been allies in the war on crime. )

Flying badges into background with centered font Over 100 W sheriffs, DAs & police chiefs have said
reading: “Sheriffs, DAs, police chiefs: Judge Michael  [Judge Michael Gableman has stood up to violent
Gableman has stood up to violent criminals.” criminals. :

Split screen of different types of crime. "As a prosecutoriAs a prosecuior, Judge Michael Gableman tackled
Gabiernan tackled arson, sexual assault, domestic arson, sexual assault, domestic violence and white
" : collar crime.

g o ;
- X Attachment 7 =t
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WMC: Business Group Airs TV Ads Regarding Gableman Crime Fipht...

F2

http://www.wmc.org/printdisplay.cfn?ID=1774

Interior courtroom footage: *DAs say Gableman applies [DAs say that Judge Gableman applies the law and
the law” doesn't look for loopholes.

Contact Judge Gablernan: 715-349-2149 Contact Judge Michael Gableman. Tell hlm tough
judges keep us safe.
Tell him tough judges keep us safe.

Paid for by WMC Issues Mohilization Council Inc,

© 2007 Wisconsin Manufacturers and Commerce
http:/iwww.wmc.org
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WMC Radio Ad — “Looking for Justice”

'Female Voice: When our children go to school, they need to be safe. In our homes and
neighborhoods, we need to be safe. Our cops, sheriffs, and district attorneys are on the front line,
protecting us. And you know what? Our judges need to know they also must protect us. Most
of Wisconsin’s DAs and sheriffs, Republicans and Democrats, have said -Judge Michael
Gableman stands up to violent criminals. Judge Michael Gableman doesn’t look for loopholes,
he looks for justice. Judge Michael Gableman is a former district attorney. He’s tough and
- independent, and brings common sense to the bench. Judge Michael Gableman puts criminals in
- jail, where they belong. Our families’ safety must be a priority for judges. Call Judge Gableman:
.+ 715-349-2149. Tell him tough judges keep us safe.. Paid for by WMC Issues Mobilization =~ - -
** ‘Council, Incorporated. - i L0 eliET T T Tl
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WMC: WMC IMC Airs New Radio Ad on Crime Fighting Agenda http://www.wme.org/printdisplay.cfm?ID=1781

WMC IMC Airs.New Radio Ad on Crime Fighting Agenda
Business Group Continues Issue Advocacy Education Campaign

MADISON — Wisconsin Manufacturers & Commerce Issues Mohilization Coungil, Inc. annouhced
that it will air a new radio ad hailing the crime-fighting priorities of Burnett County Judge Michael
Gableman. The ad is part of a long-term public education and grassroots lobbying campaign’

*Judge Gableman doesnt look for ioopholes. He looks for jUStICE says the ad that will air
statewide. WMC Issues Mobilization Council, Inc. is airing issue ads on radlo and telavision to

educate Wisconsin about pubilc safety issues.

- “We think Judge Gableman s approach of applying the law as passed by the legislature rather
than using his position to make new law, is the proper philosophy for a judge,” said James A.
_Buchen, vice president of government relations for WMC. “As part of our public poiicy agenda,

we will continue to work to advance policies that restore faimess and predlctablhty to our legal

system

Gableman is “tough and independent and brings common sense to the bench,” the ad says. The
ad says most of the state’s District Attorneys and Sheriffs have said Gab]eman stands up to

violent criminals.

Gableman has served as a dlstnct attorney, an assxstant dlstnct attorney, and a circuit court
judge. Gableman has come under fire in negative TV attack ads from the Greater Wisconsin
Committee, a group believed to be linked to organized labor and tribal gambling interests.

“We think the public needs to hear the truth about J-udge Gableman’s crime fighting agenda,”
Buchen said. "And, they should call him and tell him tough judges keep us safe.” The
WMC IMC ad ends by urging listeners to call Judge Gableman at 715-349-2149 o tell him

that “tough judges keep us safe.”

WMC IMC has been educating the public about the issues surroundmg activist judges for many
years. WMC IMC won an award for its issue advocacy campaign about Wisconsin's activist
Supreme Court in 2006. WMC IMC has continued to educate the public and WMC members with videos,
briefings, and brochures about the Supreme Court on civil and criminal justice issues.

For Further Information Contact:
James A. Buchen, (608) 258-3400

- 30 —-

WMC IMC LOOKING FOR JUSTICE ISSUE AD
RADIO 60

FEMALE ANNOUNCER:

When our children go to school, they needto be safe.

Attachment 9

In our homes and heighborhoods, we need to be safe.

Our cops, sheriffs, and District Attorneys are on the front line protecting us.
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WMC: WMC IMC Airs New Radio Ad on Crime Fighting Agenda http://www.wmc.org/printdisplay.cfm?ID=1 78]

And you know what, our judges need to know they also must protect us?

Most of Wisconsin’s DAs and sheriff — Republicans and Democrats — have said Judge Michael
Gableman stands up to violent criminals. .

Judge Michael Gableman d&:;_esn’t look for loopholes. He iooks for justice.
Judge Mic:hael Gableman is a former disti;ict attorney.
He is tough and independent and brings common sense to the bench.
Judge Michael Gableman puts criminals in jail . . . wheré they bélong.
Our families’ safety must be a priority for judges.

| Call Judge Gableman: 715-349-2149
Tell him tough judges keep us safe.
Paid for by WMC Issues Mobilization Council Inc.

© 2007 Wisconsin Manufacturers and Commerce
http:/lwvwav.wme.org
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Wisconsin Manufacturers and Commerce — 2" Ad

(Onscreen: a slow camera pan through an empty courtroom, and the text “PAID FOR BY WMC
ISSUES MOBILIZATION COUNCIL INC.") - :
' (Ommous music plays)

Male Voice: We count on judges to use praetical common sense to keep
. (Onscreen: qﬁick~cuttingstﬂls of newspaper articles, headlines, and phdtos of Mark Jensen)-
‘Male chce Vlolent criminals behind bars But when faced with an unspeakable crime,

- (Onscreen: quick ; ﬂashes of a closeup of Loms Buﬂer s face and a framed photo of Butler with a
~ gavel lying in front of it)

Male Voice: Justice Louis Buﬂer |

(Onscreen camera pan over one of the Jensen newspaper articles, lingering on the accompanying
photo of Jensen, with the caption “Source: State of WISCOI]SID v. Mark .T ensen, Justlce Butler’s

Dissenting Opinion™ in white font)

Male Voice: almost j eopardized the prosecution of a murderer because he saw a techm'cality

{Onscreen: camera pans over and qmck—cuttmg closeups of the Julie Jensen letter in a clear bag
marked “EVIDENCE,” with the same caption as previous image) :

Male V01ce When prosecutors needed to show cntlcal evidence,

(Onscreen: a hand bangs down a gavel, with the caption “Source: AP, February 23, 2007;
Wisconsin Law Journal, 03/05/07" in white font)

- Male Vmce: Buﬂer dissented, going aga.mst s1x' other justices.

| {Onscreen: pan thmugh an empty courtroom toward the bench, with the text “Thankfully, Butler
didn’t get his way ” superimposed over the image, and the same captlon as prevzous image)

Male V01ce: Thankfully, he didn’t get his way.

(Onscreen: pan through an empty courtroom toward the j Jjury box as the text “Jurors: It was most
important piece of evidence” in gray font fades in over the i image, and the caption “Source: AP,

* February 22, 2008" in white font)
Male Voice: Jurors said it was the most important piece of evidence they saw, |

(Onscreen: a framed photo of Louis Butler with a gavel lying in front of it, next to the text “Tell
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him to stand up for victims — Not technicalities. Call Louis Butler: 608-266-1884" in gray font)

Male Voice: Call Louis Butler. Tell him to stand up for victims, not technicalities.



Wisconsin Manufacturers and Commerce — 3 Ad

{Onscreen: pan through empty courtroom)
(Sad music plays) :

Female Voice: We've heard it before.

- (Onscreen: clip of a hand banging down a gavél on right side of .screen, grayscale clip of a hand
unlocking a handeuff from another person’s hand, with the text “LOOPHOLES” in white font)

Female Voice: Judge cites loophole, sides with criminal who threatens our safety.

(Onscreen: Framed photo of Louis Butler next fo a gavél and an open book, with the same text as

before and the caption “Source: L_oui5 Butler Press Release 3/6/08 "

F emaie.‘ Voicg: Take Justice Louis Butler. |

(‘lOn.scree-n: same ﬁi]age as before, but the text changes to “LOOPHOLE LOUIE” in quotes)
Female Voice: His colleagues‘.called him “Loophole Louie.” |

(Onscreeni quick-cutting closeups of a baseball bat with a tag reading “EVIDENCE” lying atop a
newspaper article featuring a mugshot and a headline about a woman being beaten to death)

Female Voice: A woman beaten to death With a bat.

(Onscreen: a hand bangs a gavel as the text “BUTLER USES LEGAL LOOPHOLE TO
SUPPRESS CRITICAL EVIDENCE,” in black and red font on a white background, appears
superimposed on the image, with the caption “Source: Wisconsin Law Journal 9/8/05 Associated
Press 7/14/05" in white text) ‘ : T ‘ : )

Female Voice: Butler uses a loophole, suppressing critical evidence.

(Onscreen: qujck-éutting closeups of newspaper articles about Mark Jensen)

Female Voice: A husband poisoned his wife.

(Onscreen: quick-cutting closeups Louis Butler, followed by a slow zoom in on a framed photo
-of Butler with the text “LOOPHOLE LOUIE” in white font quotes and the caption “Source: State
of Wisconsin v. Mark Jensen, Justice Butler’s dissenting opinion™)

Female Voice: Butler cites a loophole, almost jeopardizing the prosecution.

(Onscreen: a slow zoom in on a judicial robe hanging on a coat rack with the same text as
previous image an a slow-motion clip of Louis Butler superimposed on the left side of the




screen)
Female Voice: Butler doesn’t mind being called “Loophole Louie ?

(Onscreen: same image as before, but text now reads “BUTLER SAYS: ‘LOOPHOLE LOUIE®
‘AFFECTIONATE®” in white font and a captlon reads “Source: Louis Butler Press Release
3/6/08" in white font)

Fema.le Voice: He says it’s “affectionate.”

(Onscreen: same image as before but text now reads “DELIVER JUSTICE, NOT LOOPHOLES
ASK LOUIS BUTLER 608-266-1884" in white font and the captlon now reads “PAID FOR BY :
- WMC ISSUES MOBILIZAT.FON COUNCIL INC.”

- Female Voice: Call Louis Butler. ‘Ask him to delive; justicé, not loopholes.






Call Judge Gableman today at
(715) 349-2149 and tell him: .
“Keep working to win
the war on crime!”

WEEOMSIN CHAMBER
SN RIS En) )
Mawisax, WT $37001.0352 . ‘
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Coalition for America’s Families — 1%t Ad

(Onscreen: a mailing envelope with the ﬂap partway open and the caption “PAID F OR BY THE
COALITION FOR AMERICA’S FAl\aﬂI,IES”) :

"Male Voice: A murdered wife left an envelope to be opened in the event of her deeth.

| (Onsereen a 2 hand writing on a piece of paper with what appears to be'a calhg;raphy pen)
Mezle V01ce Iu51de she left a roadmap to her kﬂler~— | |
(Onscreen photo of Mark J ensen fades in, supenmposed on prevmus 1mage)

| Male Voice: husband Ma.rk Jensen. | ‘ |

(Ommous plano music cuts m)

Female Voice: I anythmg happens to me, he would be my ﬁrst suspect

(Onscreen image changes toa bluescale clip of Louis Butler speak_mg at a podium)
". (Ominous music continués with addmon of electnc/synthetlc strings)

 Male V01ce Accord.mg to the Wlsconsm Law Journal,
(Onscreen: the words “LOUIS BUTLER” appear and then fade over previous image)
Male Voice: Louis Butler would not have allowed the jury to hear the letter Julie Jensen wrote. 7

(Onscreen a hand raps a gavel and then Sets it down, the words “Wisconsin Supreme Court”
appear) '

Male Voice: On cases taken up by the Supreme Court,

(Onscreen: a bluescale still photo of Louis Butler- appears OVer various, qmck—cuttmg stlll 1mages
of police tape and crime scenes, captioned with the words “Butler 51des with criminals 60% of

the time)
Male Voice: Butler sides with criminals nearly sixty percent of the time.

(Onscreen: the foreground unage of buﬂer remains unchanged the captmn disappears and is
.replaced by the telephone number “608.266.1884", the background image changes to a bIoody

knife}

Male Voice: Tell Louis Buﬂer victims, not criminals, deserve Justice.
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Coalition for America’s Families — 2™ Ad

(Onscreen: a close-up shot of a human eye, with the caption “PAID FOR BY THE COALITION
FOR AMER_ICA’S FAMILIES™) .- :

Male Voice: Ralph Armstrong was a cor.wioted rapist

(Onsereen a blurry shot of the face of a man standing in the rain, the capuon “PAID FOR BY
THE COALITION FOR AMERICA’S FAMILIES” remains)

'Male V01ce: out on parole

(Ousereeu & woman lymg on the ground by bags of trash, as another ﬁgure in the foreground
looks down at her) : . E

Male Voice: He _faped, beat,
_(Onscreen:. brief close-up of the woman on the ground from previous iruage)
Male Voice: and eu'angled

7 (Onscreen police cars pulling past to a two story house with their hghts on, image then fades to.
fake television static) = ,

Male Voice: a nineteen-year-old co-ed to death.

{Onscreen: brief image of two uniformed policemen, one crouched in the foreground with his .
back to the camera, shining a flashlight at a white object on the ground, the other wearing gloves :
and crouched in profile, reachmtg toward the white object)

Male Voice: There was

(Onscreen: grainy black and yellow security camera image of a shadowy human sithouette, w1th
“TCR 02:11:13:05" in white prmt on a black backg:couud at the bottom) :

- Male Voice: eyewitness testimony,

(Onscreen: colored digital scan of a fingerprint, which suddenly turns grayscale and then back to
“color as the word “MATCH” in red print appears superimposed on it)

Male Voice: ﬁngerprints found at the crime scene,
(Onscreen: thermal image of a human arm being dregged offscreen)

Male Voice: and blood under Armstrong’s ﬁngerhaﬂs.
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(Onscreen: image changes to a bluescale clip of Louis Butler speaking at a podium, as the words
“LOUIS BUTLER” fade in and then vanish)

’ Male Voice: But Louis Butler wrote the decision to overturn this rapist’s conviction.

(Onscreen a hand raps a gavel and then sets it down, the words “Wisconsin Supreme | Court’ ’

appear)
Male Voice: On cases taken up by the Supreme Court,

* (Onscreen: a bluescale.sﬁ]l photo of Louis Butler appears over various, quick—cutﬁng still images
of police tape and crime scenes, captioned with the words “Butler sides with criminals 60% of

the tlme)
Male'Voice: Butler sides with criminals nearly sixty percent of the time.

(Onscreen: the foreground image of butler remains unchanged, the caption disappears and is
replaced by the telephone number “608.266.1884", the background image changes to a bloody

knife}

Male Voice: Tell Louis Butler victims, not criminals, deserve justice.

Coalition for America’s Families — 2" Ad (Revised)

(Onscreen: a close-up shot of a human eye, w1th the caption “PAID FOR BY THE COALIT.[ON
FOR AMERICA’S FAMILIES”)

Male Voice: Ralph Armstrong was a convicted rapist

. (Onscreen: a blurry shot of the face of a man standmg in the rain, the caption “PAID FOR BY
‘THE COALITION FOR AMERICA’S FAl\/J]L[ES” remains)

~ Male Voice: out on parole,

(Onscreen: a woman lying on the ground by bags of trash, as another figure in the foreground
looks down at her)

Male Voice: when convicted of raping, beating
(Onscreen: brief close;up of the woman on the ground from previous image)
Male Voice: and strangling

{Onscreen: police cars pulling past to a two story house with their I1ghts on, image then fades to
fake television static) ,



~ Male Voice: a nineteen-year-old co-ed to death.

(Onscreen: brief image of two uniformed policemen, one crouched in the foreground with his
back to the camera, shining a flashlight at a white object on the ground, the other wearing gloves
and crouched in profile, reaching toward the white obj ect) _

Male Voice: There was

(Onscreen: grainy black and yellow security camera irﬁage of a shadowy human silhouette, with
“TCR 02:11:13:05" in white print on a black background at the bottom) - -

Male Voice: eye\mtness testunony,

(Onscreen colored d1g1tal scan of a ﬁngerprmt, Wthh suddenly turns grayscale and then backto. -
" color as the word ‘MATCH” in red print appears supenmposed onit) A .

Male Voice: ﬁn_gelpnnts found at the crime scene,
- (Onscreen: thermal image of a human arm being dragged offscreen)

Male Voice: and blood under Armstrong’s ﬁngemaﬂs.

(Onscreen: image changes to a bluescale clip of Louis Butler speak_mg ata podlum as the words
- “LOUIS BUTLER” fade in and then vamsh)

Male Voice: But Louis Butler wrote the decision to overturn this rapist’s conviction.

(Onscreen: a hand raps a gavel and then sets it down, the words “Wlsconsm Supreme Court’

appear)
Male Voice: On cases taken up by the Supreme Court,

(Onscreen: a bluescale still photo of Louis Butler appears over various, qmck~cuttmg still images
of police tape and crime scenes, captloned with the words “Butler sides with criminals 60% of

the time)
Male Voice: Butler sides with criminals nearlyefxty percent of the time.

(Onscreen: the foreground image of butler remains unchanged, the caption disappears and is
replaced by the telephone number “608.266.1884", the background image changes to a bloody

knife)

Male Voice: Tell Louis Butler victims, not criminals, deserve justice.



Wisconsin Club for Growth — 1 Ad

(Onscreen: seen from behind, a man in a white tee-shirt with his hands cuffed behind his back
being escorted by two people in dark clothes as another person crosses the field of view behind
them, with a caption reading “PAID F OR BY WISCONSIN CLUB FOR GROWTH”)

(Ominous music plays)

Male Voice: Criminals threaten our communities. Oddly enough, 50 do some judges, who return
them to the street. - :

(Onscreen, a full—color ohp of Michael Gableman’s face as he talks to someone)

- Male V01oe But not Judge Michael Gableman He S gone toe totoe -

(Onscreen two firefighters, one crouchmg and one walkmg, ina bIackened, burnt-out buﬂdmg)

Male Voice: w1th the arsomsts

(Onscroen a pudgy man i sunglasses and a blue shirt with his hands pmned behmd him bemg
put into the back of a pohce car by two male officers) _

Male Voice: sexual predators, .

(Onscreen: seen from behind, amanina brown shirt with }:us hands cuffed behmd him being
escorted by a police officer) _ ,

Male Voice: domestic abusers,
(Onscreen: a finger being fingerprinted on a recording sheet)
Male Voice: and white~collar criminals who belong in jail.

(Onscreen: two male police officers leanmg agamst a pohce car, with the caption “Shenffs and
Deputy Sheriffs Praise Judge Gableman™ in white text)
(A police siren is heard) :

Male Voice: That’s why seventy percent of Wisconsin’s sheriffs

(Onscreen: a clip of Michael Gableman in a suit and tie with an American flag lapel pin, with the
~ same oaptlon as previous image)

Male Voice: and countless Das and police chiefs considef Gableman their aﬂy

(Onscreen: a dark-skinned pair of hands, belongmg to a person in an orange prison jumpsuit,
reaching through prison bars) :
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Male Voice: in the war on crime.

(Onscreen: another clip of Michael Gableman in a smt -with the words “Judge Michael
Gablema.n in white font beside him) :

Male Voice: Strong Ieadersl:up leads to safer communities. '

(Onscreen gray and white text readmg “mcfg com WISCONSIN CLUBFOR GROWTH ona
black background) ' . »

Male Voice: Vlslt Wlsconsm Club for Growth dot com.
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"In the Matter of Judicial DlSClpll-Q

7‘Proceed1ngs Against the
‘_Honorable—M;chael J_,Gebiemen

IN THE SUPREME COURT

OF THE STATE OF WISCONSIN .

E CEI &WE
e ZER0

. 'Wiscomsin Jﬁai'cial_;—.;conimi_s.’s'i';sg, Orﬂca of State Public Defonder * |
R RS Past—Convchcn Dilslon .~ -

Mllwaukee Wl

'jCase No 2008AP2458 -J

'lfThe Honorable Mlchael J Gableman,'

Respondent

—.—-—-—-—-—-———.—n—n—o—.————-_'.—-....——_—-—-——.-...-_——-._._——.——————-———._———-—._

Proceedings held in the above~entitled

-matter before the Judicial Conduct Panel: HON. HARRY

5. SNYDER, Presiding Judge; HON. RALPH ADAM FINE:

HON. DAVID G. DEININGER. Held on the 16th day of

. September, 2009, at the District II Court of

Appeals, 2727 N. Grandview Blvd., Suite 300,

Waunkesha, Wisconsin.

APPEARANCES:

ATTY. JAMES C. ALEXANDER, Executive. Director,. State
of Wmscon51n JﬁdlClal Commission, 110" E.. Ma1n

'Street, Suite 700, Madison, Wisconsin 53703 3328
'egpearlng on behalf -of the Complalnant -

_ATTY, JAMES BOPP, JR. . of the firm BOPP, COLESON &
. BOSTROM, 1 -South 6th Street, Terre Haute, Indlana

47803 and ATTY, ERIC M, MCLEOD of the firm

'MICHAEL BEST & FRIEDRICH, LLP, One South Pinckney -
- Street, Suite 700, Madlson Wiscon51n 53703

appearlng on-behalf of the Respondent
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PROCEEDINGS (9:00 a.m.)
JUDGE SNYDER: Panel will call the matter

of Wisconsin Judicial Commission vs. the Honowmable

'Michael J. Gablemah. The judicial conducﬁ'paﬂel
- this. mornlng consxsts of myeelf my name 15 Harry
iSnyder.i_I 51£ as a memberrof Dlstrlct IT lnfthe;h
t*;:Court of Abpeals loeated here in Waukeshe.: To my
| ‘;left ‘is. Judge Ralph Adam Flne --Judge Flne is e;_i,
.judge-51tt1ng 1n Mllwaukee 1n Distrlct I.,'To_mye
.Iléht is JUdge_Dav;d_Delnleger; Judge_Delniﬁgefr

previously sat in District IV in Madison. He is now

sitting as a reserve:aépellate,jﬁdge;

ﬁe are_here today to hear arguments on a
motion brought by Justice Gableman. We've set aeide
an hour and a half, and I beiieve'that Justice

Gableman is reserwving 15 minutes of your fime. We

-hope - Usually we‘have about an hout set'aside

We hope this is g01ng to be sufficient to allow all

.0of the 1nfo;matlon and argument and whatever you,

wish to relate to the;panel;

Please .speak loudly and clearly. _The reom

" is small, T understand, and the acousticsfepght to

.‘gbefpretty good;[but,semefgf us don?t_hear.qﬁite,as‘

well as we used to. ~So please state your name and’

the address of your office to commence your comments
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and arguments.
Judge Fine, do you have anything further
before .we proceed to arguments? ' .
| JUDGE FINE: _Nbf”'

7"'1ifJUDGE SNYDER Judge Delnlnger?jt 1 

.ﬁJUDGE DEININGER

JUDGE SNYDER All rlght;f With that then

MR BOPP Thank you, your Honor My name_'7

- is. Jlm Bopp, I m attorney for Justlce Gableman

- With me is Erlc McLeod who but I w1ll be. handllng

the argument today. My offlce 15 at Bopp, Coleson &
‘Bostrom, l_South.Sixth Street in Terre Haute,
rIndiana;

Our motion for summary judgment is asking
this Court -- this panel{-I,éhould say I guess, to
recommend to the State Suoreme Court that this -

diSciplinary complaiht be dismissed. The grounds'

" for the dlsmlssal 1s that we belleve that the charge .

that has been brought agalnst Justlce Gableman
really sounds in the second:seotence ot the
mlsrepresentatlon clauee; whloo is- asplratlonal and
for whlch dlSClpllne may not: be‘requlred | |

The flrst sentence, we belleve the

advertisement at issue fully meets the requirements
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" to make one, ‘ahout ‘something-.that is. . 10

24 |-

‘"of the first section, and that'sentence is the only

mandatory section of 60(3} {(c) .(sic), and is the only

- provision for which discipline may be imposed. -

. Now, as .I've meﬁtioned,lthe =

_JﬁDQE FINE: . I'm not sure I ﬁndersténdg

ﬂ:?éﬁ:”distiﬂCtiqn};altﬁbUgh_the coﬁmittegfnbfewseémél .-

misrepresentative or misrepresenting-and something

' that is misleading.

"MR.~BOEP: .Well,. the first senteﬁcg'is

"shall," 50 54

JUDGE FINE: WNo, I understand  that, that's
there's shall and that there is -- |

MR. BOPP: Should.

JUDGE FINE: -- should. That's like the
"must"™ and ﬁshpuld? jury instruetion in Criminal

cases which opens the way for nullification, under

. some views.

But what I don't understand is the: .

" distinction you're attempting to draw between
_something that's misleading and’somgﬁhing that's- "

. misrepresenting.

. MR. BOPP:' Well, the focus on the_ first

section is the statement's truth or falsity being -

_ misrepresented,_ So theifocus7is-not_on~the word,
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misrepresent; the focus_iS[on the words, the
statement's truth or falsity. So if the statement

ig —— ifithe statement were false, you are

'mlsrepresentlng a fact concernlng your opponent If

- the: statement 1s true,Ayou are not mlsrepresentlng a

-lf The second sentence assumes that all the

?fstatements or representatlons are actually true
“;However, because of the juxtap051tlon of the stated

; facts,-or the absence-of;ce;taln facts{fthat‘the‘

result may be misleading in termsrof-the,imptession
or the opinion that the listener derives from the

statement. So section one, the first section is

- focusing on the statement's truth or falsity. While

the second sentence assumes that all the statements

might be true, that because of items or facts not

“stated or implied, that the, there is a misleading
impression by the listener. And of course; the

second section ~-

l JUDGEwFINE: So are you saylng that

' somebody could s&w together a serles of true

AstatementS'and.that,would ]ust‘be a.

miSrepiesentation? 'Ot.that would;be misleading?
" MR. BOPP: Would be misleading, or
confusing. That's the othe: part of the secondA'
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misrepreSentation?‘

V.I;fﬁstated are true A£l7'

24'|

sentence. It would be either misleading ox

"confusing.

_JUDGE FINE: It would not ‘be a -

MR BOPP It would not be a.

:i.f{mlsrepresentatlon, because all the facts fhat arer;;lfdnfu

JUDGE FINE Let me glVe you a

‘hypothetlcal 1f I can In Mllwaukee County I‘

understand that the judges have to empty thelr own

wastebaskets now and do other'ma;ntenance/_

janitorial_things. A nenarreport Onethat'dispute
catches a judge coming out .of the.courthouse and
says well what's your view of judges hav1ng to
empty thelr OwWIl wastebaskets°' Tne‘judgensays
something to the effect, T think it's a-big deal
over nothing.' Icould'care less. -You shonld get on
to more important things. - It is not inportant.

" Later that judge runs for office, and ‘the

~opponent. runs an advertisement that~saYS crime is at

an all-time hlgh judges aren 't d01ng what they C

'should do to protect soc1ety, and thenwthey,run that"

"ncllp It 8 ‘a blg deal over nothlng, et cetera, et.

cetera, et cetera.

MR. BOPP: That would probably be an
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J¥¥fthat that.would not be a fafse statement° o

example of number two, yes.

JUDGE FINE: So that's.jﬁst aspiratiohal,

| .not-mandatoty?_'f

MR BOPP- Well the State Supreme Court

-has made 1t asplratlonal

'iﬁfﬂl JUDGE FINE No, but ks mean you wouldMsay; hh;f3ﬁiﬁ

MR BOPP That would not be a false

‘;istatement ; He made the statement ' But the fact )
[:that the, that what he Was - referrlng to 1s omltted

:;created a false or mlsleadlng lmpresslon of’ what he

was saying. ‘Because there was andabsence of a fact,_
- which was that that statement was in response tq_the
faet that 5udges have to cleah'ué their own offices.
S0. " |
-_And,-you know, numberfone,_ﬁe are dealing

with what the Wisconsin Supreme,Court has decided

~that they're going te make subject to discipline or

not. Justice Gableman didvnet draft_this canon. -

This is the State¥8upremehCQurt deciding to

k'differentiateﬂbetween_two'situatiohs:

Now, - the secénd thing'is, is:I do think
that that dlStlnCtan is demanded by the Flrst

Amendment ' And because, of course, here we-re

P AT A Tlak e

dealing ﬁith.campaign speech. . And the First
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. reelection.

24 |

Amendmenﬁ, while your example did not deal with

campaign speech.

JUDGE FINE: Well, no, yes, it does. I

" mean the judgelWho_gafafthé commegts_about~thé

wastebaskaﬁ,' '-l}jW:;7Q;;ﬁf]_f;l;;1'

% ‘MR. BOPP: 'OH, because he was running for . .=

L f:fjﬁﬁGE;ﬁiﬁE{,;Weii%}heﬁﬁéé_runninQ fQﬁ»é;k”"” y

'Cffiqe_;;h PR

-* 'MR._BOPP; ,¥é$;};; ._,-_
(TUPEE FINE: 7%f}andjthEH_the.OPponeﬁt

cobbléd,it together sblthat-the impression given was

‘that he thought that the rise in the crime rate was

no big‘deal,‘ : o

_MR. BOPP: Yes, I agfee, I agree. And I
forgot that you_had said wheh he was runﬁing‘for
office he was iqterviéwed.

So, you know, when the First Améndment is

~applicable, ithiS‘applicable}zbecause ¢ampaign

speech is at the core of the First Amendment . And

it has its most‘urgéht‘appliééfion tb-campaigh‘_
. finance speech. BAnd since- the 2002 decision of the -

_ Uniﬁédetates.Supteme Couit‘inzﬁépﬁblicaﬁ Pa:ty_bf'111..;‘

Mihhésbta vs. White}”thérefé,Simply hd doubtlthaﬁ

' the First Amendment protections apply to judges and
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"courts,

1that certalnly, a pledglng or, promlslng certaln

judicial candidates, just as they apply to all other

candidates for publio-office, And of course, as a

result ‘of Whiteﬂwe.now‘have.certainly morelthan'a

';dozen, perhaps dozens now, of cases belng dEClded by:

':,both state and federal oourts And you have federal f_if-

1nclud1ng one here 1n Wlscon51n

Supreme Court addressed 1n Whlte, Wthh was theff?

nf'aﬁuounce clause And state supreme courts that havei'
"-sllmlted the scope or appllcatlon of thelr canons ‘to

_ensure that- they fall w1th1n only those

01rcumstances-1n which the First Amendment would
allow disciplihe regarding campaign speech.
JUDGE FINE: Do you think the First.

Amendment permits discipline with respectfto'auy'

klnd of campalgn speech, or is that something that

should be left to the --

MR. BOPP: Yes.
~ JUDGE.FINE: You do?

A‘MR.vBOPP:-.Yes." Yes, sure. And I argued

Cin the United’ States Supreme Court in the Wﬁlte case'

t results in aupartseuiar case;ga dlSElpllne could be:
”imposed'on”judioial oandidates;fot‘makidétthat_

‘promise.

*hat strucki R

‘own other;judlolal‘canons other than Nhose;that the;f'f”'




10

11|

12

13

14

15|

16

17 |

18

19
20
'21'
22.

23

25 |

10

"flls a constltutlonal rlght to lle 1n a polltlcal :

fcamp;a.lgn :

-the Washlng Supreme Court ——i -

JUDGE DEININGER: Well, what about just
statements? Your briefs and the majority opinion in

the Rickert case, at least the way you present it,

and even'the lenguage of that opinion, seems. to say,

‘1at least the Washlngton court concluded that there

MR BOPP I don't thlnk the Washlngton h

'7_;Supreme Court would put 1t that way I thlnk_what f

.:JUDGE DEININGER' Well.——
'MR. BOPE: I think -— - .
JUDGE DEININGER: Would you put it that
way? | |
MR..BOPP: Iwould not put it that way .
| JUDGE DEININGER: ALl right. How would
you.put it? |
| MR, BQPP:-'i-would put it that it's a
guestion of'uhat'authority governﬁentuhae to make,
in the face of the- Flrst Amendment to. deal w1th

campalgn speech And what the Washlngton Supreme

N Court Sald is that the Flrst Amendment leaves 1t to

the c;tlzens to deerde whether or. not statemente_are

true or faleet and the way to combat false -

statements is for more speech. And of course, when
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this ad fan, there was a lot of more speech by the
integrity committee, by newspapers, by editorials,
by all sort of folks, about-whether or not the

:statements in thls ad were true or false And.‘-

'-i_that's ultlmately for the people to dec1de

'% Now, I dmn t thlnk you have to go to;the;if;3f'-

extent of flndlng that thls'ca on ls'unconst14&ﬁf?ff

TTCBtutlonal _as the Washlngton Supreme Court dldtffu %tﬁﬂ9~73-

Hfbeeatse-as IAve already'mentloned I thlnk that the;riﬂ
;clalﬁuthattls;belag made_here;.tte‘Chatge that ;sﬁ -
being ﬁade_ﬁere; is_under Subsection.—f-ﬁndetlthe
Secoad seﬁfeﬁeé, the aspitational aeateneet net_
under seetion one, which is the mandatoty one for:
whidh discipline can be brought. Because as I aill
soon explainf each of the statements of-fact are -
true,'_' |

JUDGE DEiNiNGER: Ail.right. Well, let's.
pauae thereathenr‘ Yeu re saying that because each
LOf the foﬁ: statements:that“are feqused onr_and I
'gueaelit atarts aita'the iihe thatabegina, "Lqeis

.:Butler:Werked;toséutfe;iminala Qn=the_3treet."'

MR. BOPP: Yes. | |

'AJUﬁéE'DgiNjNéERE Tpat'énd;fhé_naﬁtﬂthieéf
senteneeat - B : o

MR. BOPPﬁ ;Thoae‘foﬁ:;
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JUDGE DEININGER: Your claim is that each
of those is objectively true.
MRL"BOPP&Q Um-hum.

JUDGE DEININGER The Ccmm1351cn s claim -

”]is whlle they don t outrlght concede that they come-'~

JUDGE DEININGER Arguably llterally true, o

“'?or some words to that effect

'-MR. BOPP: -Yes,

JUDGE DEINTNGER: Hb&évér} those four
eentences, put oné after the other in'tbat sequence,
add up to, in the Commission's viewf a misrepresen-
taticn, a felee-statement; that ie,-that Louis

Butler was somehow responsible for Reuben Mitchell's

‘release.

" MR. BOPP: Yes. A fact that they concede

'15 not -— 1is omitted here. I‘mean; they use the

word, omit. That that” fact that they are charglng

him with is an omitted"faCt. it! 5 not stated here
-nAnd so, and. whlle each one cf these are true, in
'fact they concede that these three are true, and as

“to thls one, to deecrlbe a crlmlnal_defense'attorney.

as one who works to. put crimiﬁals:cn the street is

MR BOPP I thlnk they pretty well R




10 |

11

12

13

14

15

16

17

18

19

- 20

21
‘2g
93|
24 |

25

13

7 bratement.

. words.

simply the way lay people talk about criminal

defense lawyers. TIt's not, and it is literally

'}true. Beéausefthe’feSult_of.what>criminal defense
lawyers oftenKQb,fnot-alwaystbut_often;dorfWhen_

.. they're successful, is to put criminals on the .-

©*. 7. JUDGE. DEININGER: ‘But they do’say that the -~ | =~
1ffour statémehﬁsifdken_togethéf_add uprto,a j e

 misrepresentation ——

MR. BOPP:. Right.
JUDGE DEININGER: -~ that,being former
Justice Butler's responsibility for —--

- MR. BOPP: Yeah. Which is not here, is

it?

‘Mﬁ”?éétﬁeeti? $Tf%h¢9Vdéﬁﬂfffea¥iy}~I;@gén; i}ﬁhﬁ;§ﬁﬁﬁ‘_ SR

. JUDGE DEININGER: “It. isn't there. But —-

MR. BOPP: No.

. JUDGE DEININGER: It isn't there in so

- many words. - But —-—

'MR;-BOPP: No. ItliénTt'ﬁhere in any

JUDGEJDEININGERf fsuthere:ény other

" reasonable conclusion that a reader or hearer of

those words could reach?
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MR, BOPP: Of course. And that is, to

focus on Butler's willingness to find loopholes. He

" is willing to find a léophole for a person so evil

that he raped anhll—year—old girlrwith'learning

'7rtgot out.of'jall_ he went on to molest another chlld

"TESo the focus 15 on Butler .S w1lllngness“torf1nd

“ftloopholes for even,people that are as desplcable as

r-was, because he raped an 11—year old glrl w1th a-

learning dlsablllty

JUDGE DEININGER: The point is no one

‘who's ever been-a'Public Defender should become a -

judge? I mean.
- MR. BOPP: Well, no.
JUDGE DEININGER:. I realize that's a —-—

MR. BOPP: .Thatfs'a'&ecision of the

voters, isn't it? ;Yoo know, it's a decision of the
-voters. And so. this, they concede that each one'of

" these are litefally true. They want to dlspute

this, whlle at the same time saylng, well but of

- course, 1n_the answer ;ega;dlng thelr dispute of

Hn_this,;is that of course, Louis Bﬁtiergwdtked as a’ -

_people talk about crimiﬁal_défenSe lawyers. BSo

‘h.disabilitiee And that he s so ev1l that once, he t"w

"fthls person 1s, and known to be as desplcable as he .

" criminal defense lawyer, aodjthis is simply the.way ‘
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there's no serious question, I wouldn't think, that
this.statement is also trie.
JUDGE SNYDER o Counsel ——-ﬁf-

'MR; BOPP But the one statement that they

'-]clatm 1s false 1s a. statement never made here ,If

-I_JUDGE SNYDER_ fCGunSQl,_lffthOSenfan;f

lsentence relate to. them°' You get all done w1th

.those four thlngs that you clalm are.. true, and then_

the ad says, "Can WlSCQnSln families feel safe with
Louis Butler on the Supreme Court?"
MR. BOPP: Um-hum.

JUDGE SNYDER: So you have Four premises,

.l“guess, that you say are true; but then you have a

conclusion that seems to come out of those, those

premises, that*perhaps Justice Butler would not be a

safe alternative tQ'Justice,Gableman?‘

MR. BOPB: 'Well, itfs not a statement or.

conclnSion; 1t‘s a questlon

JUDGE SNYDER Welll' But the JUd1c1al

Comm1551on 1s 'saying thls 15 contextual They re

7saylng you ve got to look at the whole ad or,thef

‘message that ;t_sng01ng to deliver. And T

If there 1s true, how does that last o
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understand that your position is that you have four

truisms. But then the ad ends up withisayiﬂg, "Can

WlSCOHSln famllles feel safe w1th Lou1s Butler .on

7 theaSupremedCourt?" What S the relai::LonshJ_p'p

";MR}fBOPP::ere. In other words, would you

'?;JReuben Lee Mltchell who Would rape an ll yearmold

l;iglrl Wlth learnlng dlsabllltles,'and once he got out

qugall;would rape.ehlldren agaln

~ JUDGE SNYDER: But it doesn’ t say, ‘Can -
Wlscon51n families feel safe w1th Reuben Lee

Mitehell back on the streets,of the state of

.Wisconsin. That's not what that conclusion says.

'MR. BOPP: He is wiiling to find a
1oophole, whatever the'reeelt that maﬂifests. it
may result in his release. Which ie,lof'COurse,
whet'Bqtler was‘eeekieg. 'ﬂe wes_seekingleﬂefielease
of Mifcﬂell by finding this ioophole.' Now, aﬁd‘the

Court of Appeals granted that.. If Butler hedzgeiten

‘his way, Mitchell would have been released. State

Supreme Court; hoﬁever,‘wOuldn't.release Him on

Tthese;grounds.' Even thgugh_ﬁheyifound'it;erﬁor{

they would_not‘reieese him on these greundEQ"Se'

therefs nothing here about whether he got out as a
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~result of finding the loophole. This is notﬁabout
Mitchell; this is about Butler, what he'is_willing
_ to do, what advocacy is he w1lllng to make; and uho‘
| fﬁlsfhe w1lllng to flnd loopholes for : And 1f he s_
'fgfw1ll1ng to flnd_a loophole for someone llke hlm, 1f'l

--?he s, in the State Supreme Court rev1ew1ng;crlmlnal f;ftlfi

charges,{you just_have to wonder,rls that somebody"

iyou want on the Supreme Court

'”v;”flnd a loophole for someone llke thls,:llke hlm

ﬁeoeuse.as we know;'the loophole whlch
rfthe, and the Coﬁm1351on aorees w1th thlsrstatement
that "Butler found a loophole;" had uothlng to do
“with Mltchell's guilt or innocence. It had- to do
with whether ot not, the fact that theivirginity of
this ll—yesrvold girl‘was”dlsolOSed by the
prosecutor.:-éo it was a questlon of did.the, you
_know, the'vlolstion of the rape shield law. So, I
'.'meau;_it-is.a loophole}'that'it hadrnothlhg to.do
with his Quilt or innocenoe,l‘. | -

. JUDGE SNYDER: - Well, ‘it wash‘t so,mﬁ;h a
h{é—f;"ioophole"-hés-kiudfot'su:emotioual'riug_to.it,
5_ lt_ussuﬁtso ﬁﬁéh a’loophole,.ss'it:just wés;s?=

-propeflf‘eﬁouedoapplicatiouTofuthe rspe shield law.'
[ﬁ;s it not?f: R '

- MR, BOPP: »Well, it turned out, it turnedrf

that 1s Wllllng to f‘«px;f_.m
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out to be, yes.
JUDGE SNYDER: Yes,

" MR. BOPP: But .I thlnk agaln, ‘we're not

r”talklng to judges when we do ads... ‘We're talklng to-
fﬁfh[the people And the . CommlsSlon agrees that Butler'_».-tf

EfffOund a loophole : And I thlnk that s a. falr

”tistatement as far as; the publlc 1s concerhed
?*itﬁéeaueeé-yeuhkhoﬁ, loopholes, as far as the publlc .
"',1;-a§nc§rﬁéa'\ls somethlng that doesn t have | |
?tfah§thing‘te.doWLth-the_guth or.lnhocehce;athat .
'.that could{Acehld reehit, in effect whethet_ot not
.1the pereonris found guilty; And I mean, that's the
".vway the public locks at the thlngs. And.I think the

‘ Comm1551on has been really falrly candld about many

of these thlngs

Now, I think that the distinction that the
Supreme Cqurt‘makes, Wlsconsin SUpreme-Court makes,
between con51der1ng the statement 5 truth or

fa151ty, and con51derlng.whether'or not_the

'statement whilé true. is mlsleadlng, is demandéd by
'the Flrst Amendment So I thlnk I thlnk you have a
well- crafted canon that observes three of the
: requlrements that‘the E;rst Amendment.ampeses in
‘this circumstance. . The firstlis.they haveithe

‘malice standard, which is required by many courts
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iéthe actual language used And of course, the most
”fnrecent case“on- hlS 1s Wlscon31ﬂ nght to Llfe vs .

:itffFEderal Electlon Comm1551on, where the FEC;%SJ?f“

that have considered the misrepresentation canon.

They've either been strﬁek down or implied,-which—

.ever-the caae may'be But you have to have the

-}mallce standard of NEW'Ybrk Tlmes vs. Sulllvah.

Secondly 1s that yow it-must be based on -?,J‘-

T

'?ﬁargulng essentlally‘what the, what the QeﬁmiSeiph,is:}
':argulng and what would be found 1n the'second'.
'sentence;-that ;s,:not what was,said,tbut what was

omitted or implied, and to, and.to use the reaction

of the listener to determine, to cast liability or

restrictions or prohibitions, as the'case may be, on

~ the speech. And Wisconsin Right to Life_explains,

as the Supreme Court itself, -as. the -Supreme Court-

did in Buckley vS. Valeo, that the Flrst Amendment

'demands that you look at the four COIners of the

statement and conSLder what is said,rnet what is the

impact'er interpretation of what is Said on the

hlisteﬁet n

| ' And the flnal is, is that feu must, the
-statement must be.elther-—~ must be-false, not
mxsleadlag.- The‘Wlscon81n —f The‘Mlchigah_supreme

Court considered a canon ‘which had, in addition to
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‘the statement being false, also that the statement

was misleading.” And the court said the First

‘Amendment: doesn't permit one td,cast liability on
“éampaign_speecﬁ beqause it is misléadiﬁg.‘$SD did . . -
" the Alabama Supreme -Court in,the-Bﬁtlefg¢éSe.:fAnd_-7

{s¢fdig§thegii£ ﬁc;fgqit_injtnggWéavég;casg;'iﬁ;g}f.-_g Lt

/-~ S0 what you have is a canon here that: .. .

| ‘meets three of the 'most important First Amendment

Tf:gqﬁirements:Oﬁ;{With,:espg¢£-to-profectingjcampaigﬁ

speech} aﬁd.tﬁatgis, the malice'standard,basihg any -
liability on what is said. Here it says in the
first. sentence, the.statement's truth-or falsity.

The statement, Not what was not.said, but what was

said in the statement. As opposed to the second
.sentence, which is the xep;eséntations are true but

there is something misleading because something is

omifted_or iﬁplied.

JUDGE DEININGER: A;llrighté_ Mr. Bopp, .
let'me aﬁend.my.pﬁeViQus quéstioA-then; IsAit'youi'
pﬁsitiOnltHat‘fhéfé's a Cohstitutiohal.right tb:be-

misleading in campaign advertisements?,‘Thaf‘_

:miéleading_cdmpaign_ad#értisements,-eveh_if

' knowingly or issued with reckless disregard of their

misleading nature, cannot be sanctioned in any way
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1 by a governmental entity?
2 MR. BOPP: -Yes;
'3? "if“  ? . JUDGE DEININGER Okay _
néf MR BOPP~qué$ﬁf And the Supreme Courts of {
'5r .-lechlgan and elabaﬁé,and'the llth Clrcult have so;li'L-t 3
;f;; rc'iffheld thattmlsleadlng, mlsleadlng does ﬁeriérov1de
-}ét' ;gein\-to 5ezsﬁ53é¢£ tb erecréllne:or punlehmeet ‘i;;l
9 ‘JUDGE DEININGER'WCorrecr- So.let .sk paﬁsé_ : 3
:ﬁ-iO_::T TféhéréL.TSO then the premlse of yourlmetroh, elnce |
711 : rrf-you re eoﬁchlng 1t in terﬁs.of summary.jﬁdgment and
| 12: 'wI know there was some dlscue51on in the argument
13 wrltten arguments, as to whether this Court -- or
14 hew this panel, rather; can act on that, given
15 ,our — |
16‘ s Mﬁ. BOEB: 'Weli, ok coﬁrsel.you'make a
17 recommendation_te thessepreme Coert.' o
18 - JUDGE DEINi’NG_ER':' tSO is it, 1n yéuf mind,
19 azquestieﬁ of fact,.dr'aﬂconclﬁsien of law, eherherr
_20 - thls is mlsleadlng or false7
a1 o "MR.  BOPP: I' think -= Qu_esi_:ie'n of law, or
'-“ééf 'misleeding? 5 | -
.'-_;23* L JUDGE DEININGER T mean =~
24f1¥'i MR, BOPP: Whether these etateﬁenrs are
25 truelare quest;ons-of_faet, |
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-y,fcomblnatlon of sentences constltutes a'i

‘;ﬁ‘éﬁééfionjdf:fad}ﬁ

JUDGE, DEININGER: Which you claim are
conceded, each individual statemant;
MR.  BOPP" Yes.

JUDGE DEININGER }But whether the -

:  m%$;ePr§SEntatloan@s‘gprSedutoLSimp;yhﬁéiﬁét:f S

migleading: "Is that a question of ldw, or is that-a

‘ MRI?BOPP I thlnk that s a questlon éf
. iawl. And of course, the fact that I have glven you
én élternate gxp;anatlgn of t@e way.I view whaﬁ this o
is_implying,rﬁééaﬁse again,-it doesn‘f saj that. |
Reuben is an evil mén. It ddesnﬁt say that Bﬁtler
is willinj td find an.evillman a loophole. I mean,
it doesn't say thésé things. |
- JUDGE_FINE: Well, éu;e, it says that's
hé's an evil man. "I méan:—— |
7 QR; BOfP: ﬁell} itdoesn‘tlite%aliyﬂ__
JUDGE - FINE._ Well, _it doesn't use the
T_wérd ev1l but it says. he 5 an evil man. e
MR.~BOPP: ‘WEllﬂ see, that;s_a difféfénce_
'bétweeHHWHat‘isiiiﬁéﬁaiiy séid énd.Whét yqu.iﬁély
'_%IOm'it;‘ - | | _ | |
- JéDGﬁ EINE:_ ﬁeil;“it'é more #han.a'“

distinction between connotation and denotation.
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‘that this is evil conduct. =~ .-

- know{lthisiisja:faéguél s£atemeﬁt ébout what

B occurred. He raped an 1l-year-old girl with

" like that. It doesn't state that this iS-wréng.

17

in Wiécoﬁsin to'loék at this and say, wbwr_you know,.
‘thiS“gﬁy is willing to‘find‘é 1qdphqle for. such an
' 5}evil.?ér$on,‘do'we réallyVWant»him OnitﬁeJétaté_

: Sﬁpremg'Court if'that]suhié_mindfset?:

That's a denotation of evil, not a congotation of
evil.
© "MR. .BOPP: Well, I mean, do you think that ' .

ever&éne-—f&_fIfdoﬁ't.think eﬁeraneprulq agree

‘Yes

>: I'don't know.. But, I, you '

lEarning diSabilities._AIt expresses no opinion on
whether or not that conduct should be condemned or

not, or is évil_or not: _It_doesn't say anything

This is a, just-a:factual_statémgnt about what
occurréd;
" Now, I would certaihly.say’it's‘wroﬁg and

evil. And in fact, I-would ekpect that most people

' JﬁDGE FINE:_!is'your7argumén£’based on the .

fact that you don't see a denotation of '‘evil in that
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sentence?

MR. BOPP: Of ‘course not. I've never said

that, Of course not. ‘And that's not in any of

JUDGE FINE: . Well, you seem.to be pushing ol

,'MR BOPP 'What I m pushlng 15 the

‘Jdlfference between what 15 llterally sald and what
-:-T;YOH 1mply or are w1lllng to, oplnlons you are f :
1'w1lllng to reach 88 a llstener As a‘llstener{_the E

. vast.majerlty Qf_people_would‘heer,these facts as

fadtnai statemente‘and say'Well;-that's_evtl.
JUDGE FINE: DOes'that_tnrn on what the
definition of "is" is? |
MR. BOPP: No, of course net. This -- OFf
conrse'not. | |
_VJUDGE,E;ﬁE: bo you have-to impiy
eomething in the word‘ "ig," or.ie it-sufficient to
denote what the use. of the language says‘p

- MR. BOPP: Well, it doesn t .either pralse

or condemn the conduct in that statement It'!,3

doesn t'express an oplnlon on whether or noththe

ednduct is_evil'or not-. And'that?sIthe-diffe;ence

between what-is said and what people imply. Non,

. that certainly, the people that put this tbgether
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would expect people to think that that is evil

conduct. And‘tbe people of Wisoonsiu;would'%iew
ithet-to'be gquite evil.;;And'thetfs.wbet ls theb
'_power,:lt seems.tolme, of‘tbe.ad 'becauSeilt's
%;talklng about Butler 'S w1lllngness‘to do souethlng

“fthat wouldt_f?that_could - see, 1t doesn t say

WhEtherqxrfnot he got out of ]all as a result of S

';f_thls,,but certalnly could result 1n thls person

-'”5gett1ng out of jall whether 1t caused hlm to get

'fout or not |
o 'JUDGEnFlNE Well let me ask youxauother )
lqueStion theu. AlL r:Lgl'lt'J o S |

 MR. BOPE: ARight.
| JUDGE, FlNE: .Let's assume tbét Justice
Butler had nothing et'all to do wltb the Reuben
' Mitchell case. But he waspe criminel.defense
e lawyer,“ﬁnd.in a case-involving disorderly couduct
,arlslng out of somebody shoutlng.ln a. store, he
- found a loophole, as that. term.mlght be used So
"the statement, "Butler found a loophole,? would be
?ttue, because he dld 1n some other case ‘"Reuben
:;bee Mltchell raped an’ll—yeer—old‘girl witb:lee;ninob
l'disebilities,fithatstateﬁeut is.true,;fﬂﬁltchell_
i-ueut_ou to molest:anotber;ohild.ﬁ ThatStatement is-

True.
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MR. BOPP: Um~hum.

JUDGE FINE: Would the three sentences be
misleadihg or misrepresentative if -the loophole;ﬁhat

Butler found had nothing to do with Reuben Lee

. MR, BOPR: ' It would.be miSleafing. .

;@UQG@ffiﬁE§“*J?$t;mééléédiﬁngﬁﬁ%3.

. .MR. BOPP: . Yes.. Well, I.mean, ‘you sdy ‘..

_JUDGE FINE: - As opposed to being

- misrepresentative.

MR_.BéEP;_'I don'tAﬁhiﬁk.béing misleading
is like something gopd‘ | |
v JUDGE FINE: No; but yquréay it can't be
sanctioned. | |
MR. BOPP: It can't be sanctioned.
JUDGE FINE: But-itfs noﬁ totally
misrépresentati%e? - |
MR. BOPE: No. AItfé.mié;eadiné.
- JUDGE fINE: 'Evén.tpough,sﬁtler -

MR. BOPP: And I would say grossly =

jmigieédiné.-rAnd'of Qopfsé, ﬁhe'effééf Of,héving run

Afhét ad would have beeﬁ:JusticelGablemanps-défeét‘

: Okayf

JUDGE FINE: Well, no; but we're not
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. talking about what the ultimate result was or might
have been. But where do you, where do- you draw -the
distinctiOn between_misrepresentatién‘and‘ )

'5;"misleading? | E': '; nsi, f'h?inf'.f_g '

| MR BOPP It's mlsrepresentlng the truth

or-fa151ty of the statement -That s_what The:"'"

1s not 1ndependent of the statement the statement

iﬁln the sentence, the statement’s truth or fa151ty _

%i-aéolmlsrepresent 1sn t llke another category | Okay
lhhi}It s mlsrepresentlng the trnth or fa151ty 1s‘what
.*the, is what the sentence apolres.to 'So ;t’s
- elther true or not. It's either~true_or false..
Now,.the Commission ackncnledges that the
© purpose of the ad waslto comnare and_contrast the
ibackgrounds, qualifications, and'experiences of.
._gustice Gableman-—m or Jndge;Gableman‘at the time,
with the background, gﬁaiifications, and experience
of Justice Butler: So 1t started off w1th
-;ldlscu551ng then Judge Gableman s history and .what he -
‘fhad been d01ng an his- career, juxtapose that.w1th
rmhat LOUlS Butler dld in- much of hlS career.g And of
'fcourse, the State achnowledges‘~—-l mean, thel.‘f
,Comm1551on acknowledges, that Louls'Butler served as

a criminal defense lawyer assisting those accused,
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guilty or innocent, in lessening or dropping'charges
against them. 2nd of course, if the charges are
dtopped, people can get'qut of jail.

| '__Now,itheywtheniin theit_repliesltb our .
Yﬁesp0nsive Stateﬁent.of Facts in”ér 7 and B dofaet;_

"adlspute the truth of each one'of“these statements ;15,"

"he iny one that they really,‘

';TLSWlth 15 what 15 a falr to the layman statement &g”‘ta

"”1;about what both the efforts of and the results of

'p'the efforts of crlmlnal defense lawyers is. that

crlmlnals-are.put-on.the stteet; IThls_ls nOF'*FﬁlS
is obviously not.the way criﬁinal defease iawyere
would iike to be talked about; and T appreciate_tﬁ
that. "i_taink it is a derogatefy way of talking
about what criminal defense lawyere say. But it-is
'litetally true. That ia many instances, -that it
-litetaliy_haﬁPEHs. jAﬁd that of course, the werkinge
to{ toward; is the wotk%ng toward pﬁttiag theﬁ eﬁ
the.st:eet. ”So.it is-a'ttuthful"statementlabqutﬂ
_;what criminal defeﬂseulawyersldet_
__ﬁNow,'the problem the Commiesion}feundﬁis :
~'that,‘ae the?'eafkon Paée S,Titafalee1y.iﬁ§;ied;'
edﬁethiag. ;iﬁ_othet'Wéfde; they'te:nbt sayiﬁg i£;[
stated,something here; it auote,tfalsely'impiiedii'

In fact, they say the key facts . are om;tted._ So the
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Vrecognlze that these are of . couxse true,

24

facts that they want to charge, punish Justice

Gableman for, are facts that they concede are

omitted in the advertisement. So it is not that

there is a'false,stetement“in the’ad;_but theférisxa .

© key fact that is omitted from the ad. . 7 <

”li'thisEiS'éiasSib:

ekamﬁle,fonoery0u7l

a ClaSSlCV

exampleiof&What“wouldeallyunder' he-seCond‘"';

"GfSEhtenoe,-and that 15, you would have three or four,%gV"

-Ftruthful statements that are mlsleadlng because of aff.*;“

key_faot that:ls‘omltted from the.advertlSement.

And they-reﬁeat?on ﬁage lO, a false.statement about
eh.ooponeht'hecause,he,-meaning-Gablemeh; stuoiously
avoids saying it.directly. Didn't say it. Didn't
say what the ~—.what'they are charging him with,

which is this false statement of fact,,that.Louis

'Butler in some. way is respon51ble for the release_
. from prlson of Mltchell and for Mltchell S
_subSequent crime. .That statement”of fact'isrnot in

the ad. There is no effort to attrlbute the flndlng __7l

of the loophole to his release and subsequent

-‘molestatlon,of a,chlld;-‘There‘ls no claim made“thatr
:rthat lS the sequence of events ‘or: the result of the

Ff_flndlng of ‘the loophole

And so what they rely upon ishthe law of
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‘rf;thlngs that are not sald , And 1n fact the court:
hibﬁexpressly deals w1th§”ha{}

'Jsentence When SOmethln_ 15

defamation. Which, of course, this isn't, but it
may be analogous, where you have a quote, implied,

end of quote, defamatory fact. And it's just simply

_ndt the way, nuﬁber ohe,lthe.State Supfeme Coutt

"jfashioned thisfcanen, to cast llablllty on. those

-:jls sald 15 true, those thlngs that are not sald

'Zg;gsult 1n‘the,11h it be;hg_m;eleadlng,;,ft;e

Ahd, you know, this;discﬁseiqhhthat we are

having here about what you should infer from this ad

is exactly the reason why the government shouldn't

‘be doing this.

JUDGE SNYDER: Counsel, I'm going to

_interrupt you a minute. How are we doing'time—wise?

I know you ve reserved some of your tlme

MR. BOPP My 30 secohds ~f-minutes is. up?

- Could I do - one more minute. Okay'J I know, I

used up, that s flne, my rebuttal I-ﬁnderstand;

It is exactly the reason why our

discuseieh_abeutfthe alternate ways that'youbeould' :
;ihfer or imply what thie'means, is exactly why the

 government should not be entltled under the Flrst

Amendment to punish one for saying it; and that.is,

wot sald that whatever;Tﬁgi;jﬂfﬁf
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”Efanother way And when we . are: talklng abouti?h' B

that itrwould chill speech. It would chill
political speech. It's not that people:want'to'get
'off of doing,misleadihg Statements;"it;s that-beople_
are’ concerned that one person or oomm1551on or group.

igw1ll read a statement one way,_and they read lt f

,1mpllcatlonslor relevantjfacts that aren’t stated QId:

~‘mean, . hoy many times have you all dealt with motions -

iffarVQGﬁaéfffjﬁaéaéﬁf onﬁwhether o£7ﬁo£f£:§érti¢ﬁ1a£.
fact 1s a-materlal fact7 Well there s always & |
debate on that or . nearlf always a debate on what'
a materla; fact. |
" JUDGE FINE: 'Well, then we don't grant
summary judgment.. Are you snggesting-;—-
| " MR. BOPP: If_you're'convinced.
_.JQDGEFINE:._Are you suggesting that we
make that”reoommendation here? | - |
MR, BQPPr. No. .If jou're'conwinoed. if
A;youﬂre convinced, and I m only talklng to thls case;
1I'm talklng about the fact there are often dlSputes
about what are omltted and the problty of what 1s

.omitted And those are legltlmate dlscu551ons L ALl

'_right; But the problem 1n the Flrst Amendment area

for campaign speeoh'ls_that that's the‘very kind of ‘
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disoussion'that leads people_to be chilled from
speaking. And of course, Qhat yoar Chief Justice
Abrahamson said_ih 1936 I think is pertinent to
thie. . In other words,_lt s.not that they get . off

I thlnk there was a blg controversy about thlS ad

And people were 1nfluenced one way or another,_to‘ay"

l_ivmewed thls as elther belng truthful or not ',ﬂ}3

'ttruthful or mlsleadlng And 1f they thought that I

o 1t was mlsleadlng, then they of course rlsked a

negattve-lmpact“on theavote;s_Saylng, well,.IFm_not
going to vote fot'eomehody.that is hisleadihg. You
know. _And S0 that isithe ptoper forﬁm. It is the

discussion and debate and‘questions-that_are taised
that the voters settle. Not the courts, notuex post

facto through a commission, but the voters' decide

‘that, that issue.

'Now, properly canoned,'as‘the_State“

Supreme Court here has done, that is narrowly

crafted this misrepresentation clause, you know,; it..
'rmeets‘allb—e manyfof'the_tequiIEments for the, for

cohetitutionality; -Therefare;-hoWeVér, two, that if.

thiegdoﬁrt_deoidesrthatA and ultlmately, the
WisconSin Supreme_Court dec1des, that Justlce'

Gableman should be puhished.for this statement, then

'1n extent -on. what dto the extent that they' et
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1 -the canon itself is drawn into question. And if so,
2 | it would be unconstitutional, not only for.fsilure
3 to ‘apply the.distinctionsﬁthat Ivthink are*already'
;4_ ‘.e-ih heie,'but“if yoﬁ doﬂ't..lf you don't apply them,i
'5_: 1f~lfthen we . have ah unconstltutlonal appllcatlon ,Boti

"ﬁlt wouldtbe unconstltutlonal for the two reasons j

.-ffsﬁfleft under,i_ﬁi

f_oters, not to the government to de01de, and that

.}Eiﬁiﬁ?; h?fh?the;e ;s,po ;m‘end that the-cahonrltself does not
':_ii' .t i 'rééuire shy otoof of harm,lnrorder to 1mpose
J12. ‘ i'lisbility;' In other words you know, in normal
“13- o defamation, which is analogous, you_do have a
14 defamatory statement.  Some of those statements are
'157 : pér se defamatory because damage is assumed. Others
16 : 'yoﬁ have -‘to come in sno prove.yoor damages; in other
17 . wotds, what_is”the‘harm_thatiis csusedt Bﬁtjhere
19 : l'ryou have absolute iiability.- If you_ﬁske.alfalSe
19 _  'ststement'of faot theh you'sre'liable ‘ And I don t_'
.20 o '-see how the goternment can impose llablllty and
"él _ ) sanctlons_where thete 5 no herm. -And of:ooutse,:one‘
?2: ',."of_the'oogpodtuﬁs-herefts'Qiqf; | |
23 S ."'"JUDG;E'.--SNYDE;R: ._ M Bopp, v&e'te going t_o-.
iéé N ; “have to move:on. I presume you Stlll want to

'25h : “have whatever time -
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21

MR. BOPP: Whatever time I have remaining,

sSure.

JUDGE SNYDER: —-"to respond. But we're

.‘;gqing tdjhave_t@ move‘on,'givefM:;'Alexaﬁder anf

 opportunity tofrespdnd toiybuxiqommeqts.-g_iii"

+I assume Eustill-have time ..

“. - _MR. BOPP:

.. THE CLERK: “Not much.
 MR. BOPP: ~Okay. Good.  Thank you.

' MR}yA;EXAgDERE fThank-Ybu,ﬂJudge..'i aﬁ

pJamesiAlexande:, aﬁtérney for_thé;Wisconsin JUdicial

Cﬁmmiséion. My é@diéés*is_li@'ﬁést'Main Strééf,
Suitg 700; Madison;.Wisconsin, 53?03)

We're here today because the stétement of
fact in this advertisemeﬂt'is false. Wéfre'talking
abbﬁt the étatement that you see beforefyou Qn’fﬁat
ﬁoster. We;re npt‘télking abaﬁt-Qo:dsthat were
omitted, thingsrfhét“ﬁere not.said,_ We're talking
aboﬁt wﬁat thi$ adyertisemenf.gayé, It's false, ané

it was ihfendedAtd-beufalse,_éhd it sent é’faISE";

- message.

k JUDGE SNYDER: Which-eXactly?,_Now you say

that the state@é&;_iSffalée; wﬁich exactfstatements“ '

are you referring to? "Let's try tb"ba more certain -

and definite about the falsity and whether the
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- falsity refers to a statement or a fact. .

MR. ALEXANDER: The statement of fact is
contained in the last four sentencee"z"Lonis Butler
worked to put crlmlnals o1l the street lee Reuben

'Lee Mltchel who raped an eleven year old glrl w1th

fjlearnlng dlsabllltlesbr Butler found a loophole

Mltchell went;on:.;ljolest anotherﬁchlld‘
.iaﬁddthat there was no loopholel'?l
ff£ﬁa£“héé found leronell was ‘never’ released of any.-
":crlmlnal respon51blllty 1n.the cased—;‘erlf-‘
JUDGE—SNYDER' Wasn t there a loophole
found? As I read State V. ‘Mltchell there was a
proper assertable_defense concerning the rape shieldr
lew,that was presented to the Court of Appeals and
the Supreme,Court; and ln effect was, did‘benefit
Mr. Mitchellfe-defense. Whetner you call it e
-1oophéleror ﬁQt“is - ‘
| MR. ﬁLéXANﬁﬁR;"I agfée. Take the thlrd
isentence, "Butler found a loophole," 31nce we're
ftalklng about it, and let!s'paree'ir like’respondent'“
;pwould like us to'do.;Tsranding:elonei éBntler.found-
e-loophole;? is'meéninéleee‘ hAbsoln;ely" |
-‘neanlnglesel What is a loophole’J 'Arooebly,vit'slan
eV1dent1ary fact that was wrongly admltted as Qae

in the Mitchell case. But it's meanlngless. A
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‘loophole,. I didn't pay taxes. 1In the criminal

:fWhat '"Butler found a loophole

18

loophole, to use Mr. Bopp's statement, what do
pe0ple,-laymen on the street think a lcophole is? A

tax loophole allows one to avoid taxea. I found a

L

fjustice setting, whioh-thié'Was, a loophole is a way -
Z:to allow a crlmlnal defendant to av01d

*5respon51blllty for hls}or_her actlons And that'

T

.When does the term,_loophole,‘gather any
meanlng;nhat50ever?'_dnlydin context,: EecauseA
langnaoe is understood in-oontekt. _Qtoy. ‘We look
at the third sentence{ 1iterally, in ioolntion, as
respeondent Qonld have‘you do, "Butler: found a
loopholo," is meaningless. But when you read it in

context, like Louis Butler worked to put criminals

- on the street. That's what loopholes do. Like

Réuben—Lee‘Mitchéll.' "Butler found a loophole," a

way - for MitchellAtolavoid résponsibllity._ Mitchell

was put on the street. l"Mitchell went on to molest

another child." Only in context doeslthe_term,_

looonole,-in that sentence have,any;moaning
nnntsoovet. | ‘ | : |

' JﬁDGE SNIDEE?S-Bﬁ£ when you talk oontext;
YOnfre not:talting_contont dbodt jddioialt | ‘

misconduct, which is the normal_premise-upon which




-3

4

- 14.

15}

16

17,

18

19.
o éOeA.

_21...
-3.:22A'

.:23v.

24

25

37

MR. ALEXANDER: TRight. 7
JUDGE:SNYDER: Here we're talking cdampaign K
ﬁiécggdeet; iAnd the meaﬁiegﬂfeelly isn't-fer ﬁs:es
;T*judéesr d£.~— it's'EOrftHefﬁéﬁeis; ThlS goes to the f
;7?%¢£é£sf7 It 8- what 1t meaes-fo-thep that_counts pfﬂ:' -

AifCampalgn speech 1s the most hlghly protected speech

"under the Constltutlon Absolutely 'No:questlon

these .type of hearings are held.

Wouldn'ththat be the case°

MR ALEXANDER -That“iéfthé-éeeeﬁg"gi

ebeut it. But net all campalgn or political speech
is ppopected by the‘Coestltut;on. Campaign speech
that is false_and‘intentienaliy and purposely made
false is not protected'by the First Amendment,_and
'hasn;t been .since 1964 when New York Times v.
Spliivan'—; |
| JUDGE FINE: Weii,_thaﬁ_d;dpj;'concérn
eaﬁpaign speechf- . | |
MR. ALEXerER: It wes polipieei'speech.'
JUﬁGEAFINE: -Didtnet_coqcefn campeiép
:speeeh:'eir.' | | |
o _ij.AigthDER; ‘So yég_  But_netHell
eampeign epeech_is pretected; _Ee% exemple, in the.
,Cﬁmu;a‘eese out'of Mieﬁigae fhaé Mﬁ:}ﬁepp-:efepred_

to earlier, and the Butler case out of Alabama, and
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the Weaver v. Bonner case that we're on the 1lth
Circuit, they say you can't have a code provision

that prohibits campaign speech thet is misleading.

.'But you can have a prohibition on campaign-speech"

',‘determination° '

' HR. ALEXANDER: Who makes that “~ .As o

what? - I'm sorry,_Jﬁdge Fine.

'.that is a. mlsrepresentation, that's knOWingly made, o

JUDGE FINE" And: who makes that « . L

JUDGE FINE: As to whether the statement -

is quote, false, as you've defined it in the last

three sentences?

MR. ALEXANDER: . In this case this panel is

" the finder of fact and makes cenclusidns of law.

This panel does.
' JUDGE FINE: Is that consistent with the

First Amendment, that'ardetermination as to whether

a statement is false or not: depends upon the

collective judgment —-- T won't use the word

,_wisdoﬁ -- the colleetivejjﬁdgmentlof three'pereons g

. who are cliosen somewhat at random?

MR. ALEXANDER: Does it?. No. I think .

what it does is_say -=  The cede'obviously,

lfor made With reckless disregard As a: matter of "f;:g';\;‘:*
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provision is constitutional. They seem to have

omitted that this mornihg} The code provieion 5ays

.what,you can‘and“shall proseeute are

jmlsrepresentatlons that are know1ngly made or made

*’lfwefef iniyourrceurt as to determlne whether thlS s

mlsleadlng

JUDGE FINE So that relegates to a -

'*government trlbunal no matter how constltuted to
'make a determination as to whether-somethlng is

false or true in a campaign speech context.

MR. ALEXANDER: That is correct. Because

. campaign.speech that is -- constitutes a

misrepresentation and is knowingly made —--

ﬁfjwlth recklese dlSregard. That_puts the ball as it o

'a;mSEmerely;ﬁaf

JUDGE-FINE:- No; but semebody has to make

uh_that determination.

'MR. ALEXANDER: Yes.
JUDGE FINE: ALl right. And Mr . Bopp

would say that 1t should be the publlc, that they

are. the only trlbunal that has the authorlty to

chastlse or sanctlon, 1nwboth‘senses of the-word,

to a governmental agency-.

MR. ALEXANDER: In . the case of

_campaign speech. 'While~you.weuld-ha€e it relegated . -
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intentional, purposeful misrepresentation-type cases

as this is, yes.

JUDGE FINE: No; but somebody nas to make

. a determination as to whether it is or not .-

intentionally’misreptesented..'

”iﬁMR:-RﬂEXANDER::gYee; },,fe*?

JUDGE DEININGER And 18 that

A

Kn“of law or. fact whether these four sentences, taken

:.ftogether and in context constltute a, mlsrepre~ '
e.sentatlon-or,ls merely m;sleadlng? Is_thet_decleibn

~one of fact or one of law?

MR. ALEXANDER: It's a combination of fact

and law. And T don't think that,; 4if it was -- this

was a jury case and we had a jury here, ittwould be

- up to the jury to decide whether it was false. But

this panel is the Finder of fact. And also the

'panel that makes'cénclusions of law. And T think

it's mied. I think'obﬁiduely, and witheut any -

question, the statement in context is a false

rstatement;

'JUDGE SNYDER:- Well we' 're not a ]ury and

fwe car't do what a jury would doi " We canwonly;make

recommendatlons But —~ﬁ

'f:MR. ALEXANDER:' But you can make findings

of fact.
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' ,:ifurther proceedlngs, what type of ev1dence or

fiisort throughjto;

JUDGE DEININGER: Well, let's focus on
that. And at one poiﬁt in your brief you say
there{era sufficient iésuetas_td_material fact on
the eubjeet_ot Whether Qr.not,thts.iea violation of -

theffiret sentence of the.canon. If we were to have

'iiftestlmony would be presented;that we would have-to ifff?fJ B

etermlne.truth or falsehood here°";*

MR, 'ALEXANDER ‘T belleve, Judgerafirﬁ.”

. Delnlnger,,the portlon bf our brlef you re referrlng
‘to was on the issue of 1ntentlonallty; And I thlnk

there is suff1c1ent evidence on the issue of

tntentlonality that no further hearing'ia needed.

' JUDGE DEININGER: Okay. " |

MR. ALEXANDER: As to whether this —— this
stateﬁent is the statemept, is the advertisement,-

That's the tranecript of theladvertisement. You

alsd.have the video Qf.the advertisement. I don't

think any further hearing on what the advertisement

'is or .the words used .in the advertisement is

obviously necessary.

'*JUDGE?DEiNINGER;’-So.we can make'that call

::right now based on. the language of the ad and the

_argdments”that we ve heard7

MR. ALEXANDERi; Yes.
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zhbetween fa151ty and.sp1nn1ng° 5

JUDGE DEININGER: And if we would agree

with Mr. Bopp on that question, then there would be -

‘no reason to delve into intentionality. ' Is that

true?

"MR;-ELEXANDER: ?That isﬂbbrrect,

Il

JUDGE DEININGER Okay Go'éhéad; i

JUDGE EINE' 'wnere, in the

MR ALEXANDER T would, éay'itis, it's—'“

like respondent argues, that thls lS merely

mlsleadlng, it's spinning. But 1f Et‘s &
misrepresentation, it's abqve and heyond spinning or
parsing. It's a lie. I mean, let's say what, it's
a lie:hlif it's a iie it'e not-spihning.

- JUDGE FINEE:'What if a'judge relates his
or her experience'in—tetms of work ethic; that is-
objectively hqt,ttue; Is thet spihnihé or ie that-
falsenese? J

" MR. ALEXANDER:_ I would say ba51cally,

what ypuTre.eayihg 1n the general terms,‘what ‘you re;'
'UEEyihg'is piobablY'sp;nn;ng. NOWr'lf a judge sald

- I have‘qecided 600 cases in. the year and a half. I ve’

been ohithe bench, and the judge de01ded.flve,

that's a misrepresentatlon.

‘7”const1tutlonally permltted sense, 15 the llne drawn;7f
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?-fstatemeht.

- oplnlons up .on the -Web, and they -are all there that

- any. And I sent her an Ewmall and she. responded “ﬁf'

JUDGE FINE: What if -- . That would be a
false statement?
MR. ALEXANDER: Yes.

JUDGE FINE: What if the judge had decided

“It's still & false .

:MR;@ﬁ%ngNDER’L

599771

JUDGE INE:

Yeah

w':MR -ALEXANDER 1t s. stlll a false
dUDGE:FlﬁE: It would be a false
istatement. - Well, oack in, I don't know, 2003 as I
recall, now - Justlce Roggensack was running for
eleotionl And she said on the Tom Clark show, "No,
.every case.that I've had asian appellate judgelwhere
there has oeen both a state and a federal

cohstitution claim, you will flnd if you pull'my

I analyzed each one separate anel 1ndependent ™.

Well I looked at 1t -and I couldn't flnd

loitingume'oaeg:.Splnnlng?_ Oor falseness?_
'.MREKALEKANDER=~5riwbuld-r—- i don't know " -

. the'facts of thaticase, Judge Flne If what she

sald is not true, then it' s obv1ously a false
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:ﬁiﬁbackground

23 [

statement, and it's not, it goes beyond spinning.

JUDGE FINE: And the First Amendment would

not protect it?

MR. ALEXANDER: The First Amendment would

not protect it. Because she was glVlng a false

'fstatement about her .own quallflcatlons and her own

The, ésii*ﬁesreeYiﬁg,_the loophole

"1;ﬁéehtence haslno'ﬁeaﬁing If YOu take what A?f
-"respondent 13 saylng, he's asklng you to 1gnore the

-natural and Qrd;na:y meanlng Qf lenguage. Context

is important. ﬂaﬁguage is'interpreted in context in

which it is used, not in isolatien, but as part of a

. whole. And when you read‘even the word, loophole,
‘as part of a whole}.it beeomes clear and unambiguous
’Qhat this ad‘says and what it wae intended to say}
. that is, that something thaﬁ Louis Butlefdid_ |
.; aliewed Reeben Lee Mitghell back on the street where

“he commltted another crlme, and what Butler did was

found a loophole
JUDGE SNYDER: But agaiﬁ,'areﬁ't we -

gettiﬁg'in;,l know Mr. Bopp mentloned that really,

;what we have here 13 not 50 much fact, but reactlon

" of the llstener,_:eactlonﬂof the-voter.' Tt's not A

what any govermnment entity,-whether_it's judicial or
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aéiAmendment'and under'if

- 237

agency or executive or legislative, might think. We
have election laws. And we go out and we ask people

to vote for us. ISnltvit their reaction to what's

belng sald, rather than what we thlnk that is

"~Eiproper and good and acceptable,,and'under the,Firsti

"cherlshed and treasured

MR_ ’ ALEXANDER

'ﬂiJudge Snyder- But that's not What thlS ad states

'j;ThlS ad leaves the llstener no. _room. f Thls lSn-t."—i

JUDGE SNYDER:ihHQw dQ we know that? T

mean, how can I sit'here.and-say that one of these

22,000 or more peopie that wvoted for Judge Gablemanh

did so bepause-rhis‘ad,left them no more room? I
mean, isn't that kind of a .stretch?.

- MR. ALEXANDER: ‘When I say no more room to

vore, I say no room in which to underatand what

" happened in.this‘caee_any*differehtly;‘ There's.no,

there'sA;— the ad is not'capable ofiany other

Jreasonable interpretatibn when you;look'at it.

Now, that s the problem w1th the ad.' The

- ad doesn t leave ltself up to the vagarles of
g 3rnferences from l;steners; _TQ the contrary; The .

- fadte,fthe methdd.of;éemmunicaﬁidn}:what was

written, was all in the control of the respondent.

: I WOUld ‘agree Wlth YOU.,
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-'lﬁcase the v1ewer,_that

'=?}here,:;§

11 |

-Court -— related 1n the sense that it concerns

And the respondent clearly sent a false message that

Reuben Lee Mitchell was put on the street'by Butler,

"probably flndlng a loophole, and therefore Wlscon51n

famllles cannot feel safe w1th hlm on the bench

They wrap 1t up ‘in a. tlny (SLC) bow andvpreseﬁt it‘f

'i=to the llstener- So 1t's the llstener, or 1n thlsi;g'

| JUDGE-SNYDER.; iﬁé voterrle at the ﬁercp fru
of the candldate, that's what you' re.——- Co

MR;AALEgANDER:_The oandidate, in reaaihg
and'listening to and watohino this advertisement{
That was the intent of the ad, to portray-Louis

Butler as someone who put Reuben Lee Mitchell back

on the street, because that's what it says. Butler
“worked to put criminals:on”the_street, like Reuben
'Lee Mitchell. Butler Found a loophole. Mitchell

_went on to molest athher‘child. . You can't feel

safe.

_JUDGE FINE,:' In a related ca:.se thatv-' was

yjust argued before the Unlted States. Supreme

' campalgn flnanc1ng and not necessarlly spec1f1c S

words of speech - Chlef Justice Roberts -asked oneﬂ

of the lawyers whether that should be left to what
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he phrased as the bureaucrats at the Federal
Elections Commission. I take it what you re saylng
is that whether it is truth or false, whether 1t'

'taken as a whole ox taken separately, can be 7

ff?determlned by us bureaucrats sattlng up here,or

fCo rt ultlmat ly*

“MR. ALEXANDER' ‘fAnd the reason 1s

'?1beoause these types of false statements do sudh‘harm“'

: hto the 1nst1totlon and to soc1ety ‘And. that s~why
.oithe Juo1c1al.Comm1551on, whose duty is to protect
‘ the integrity of Wlscon51n s ]hdlolal system;‘as is
‘_the_WlSCOHSlD Supreme:Court's:duty to protect the
'iﬁtegrity of the Wisconsin judicial system. That's
‘ why‘we're‘brtngiog this case and putting it into the
. hands of the courts, to pfotect the”harm;‘ The harm
'is:notrbtiwate; the harm is sooietal.r And to an
inStitution, | .
JUDGE EINE: And that_reQuires a hlack
‘line assessmeot? | | | | o
MR, ALEXANDER‘..ﬁ Siaék:iiae assessment?
.0f what ;—';Lh_f‘ 7 - | |
‘JsoGEfFiNE Truth or false‘:-
MR ALEXANDER ‘Yeséf‘ :

JUDGE FINE: -And Mr. Bopp would say that

iPebPle Slttlngzln our stead oz the Wlscons1n Supreme B
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%iBopp S argument was that the problem, 1f there,ls

24|

“the black line has each of those statements true.

You say taken _in context, the four statements read

as a whole are false.

MR. ALEXANDER: The four arguably true

fstatements are conflated 1nto .one false statement

JUDGE DEININGER Well Mr Alexander, Mr RECNE

55;;15 an omltted faot the omltted fact belng the -3
b'-floophole that was found as belng harmless error and
rl'Mrtchell was,not releasedras a result,':What about

‘that? Can —- Is that the problem here? And is a

significant omission 1like that tantamount to a
falsity, in your view?

MR. ALEXANDER:- As I said, we're not

prosecuting the respondent for what is omitted from

this ad. We're prosecuting the respondent for what
this ad clearly states.

Now, the word, loophole, is important, He

'ﬁdldn't say Butler found an ev1dent1ary 1ssue ; He

?ffégfone, w1th thlS language and what makes 1t mlsleadlng fﬁ

found a loophole And none of thls ad,ls accrdental

;or"oo;ncldental. ThlS 15 cleverly thought out. The -

word} loophole, is purposely used because of what 1t_-

oonnotes-to'people.on the~stre._e-t-=r A loophole,rs a

way to avoid a responsibility. -
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1‘ | 7 JUDGE SNYDER:M So you're sayipg that in

2 judicial campaigns thé word, loophole, should not be

. 3_' :  used-‘

»¢4j ';'_': f_.2tg_ MR ALEXANbﬁR: Qf-couf%éiié;éaﬁbE_uSéd;'

EERR-T f :f}iyﬁ’fJUDGE~SNYBER;'{Well,;hpwi@éﬁﬂwéfcontrbl',er‘x'

ext. where:

omebody did not avoid responsibility For their . °

:id T ':-aﬁt; ?ﬁ . e R ,

11 - | 2  1: JUDGE-SNYDER} fﬁe%reihof ééikiﬁg aﬁéup

12 | - cénfext;.we'retalking ébouﬁ faét éﬁd;wé‘re_talgingi
13 'about misstatement Qr_misﬁépfesentatidn;

14 © MR. ALEXANDER: Yes,’if'sfa

15 ' misrepresentation.

B ‘ T JUDGE DEININGER: so'tﬁe case. tufns on our
17 ' ccﬁstrﬁctiéﬁ orron oﬁr cdﬁclusions a%-ﬁq_what the
le- ' 7-Word, loopholefimeéﬁsé

19 |. _' o ALEXANDER;' Part df'it; §es.f A:Large'_A
'20- . A rpért of it.. What'fhbseffgﬁt éentences-séy.'

21 & ‘;¢Statémentslénd;ihtendéd_ététement ip;£ﬁ§s§ foﬁr'—{ 
:227_-,: .Jpaidon me? . ' |
'?é3:1 '. . !.;ITQIHHJUQGE_EINE: 'Coﬁfiatéd, g#inQ‘YOu:“ﬁord,-J

Zéi‘ o conflated intb‘oﬁé'étatéméht;

:25_ T MR. ALEXANDER: Yes. The four sentences
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conflated into one false statement.
JUDGE-FINE:- So each individgal word
'cannét be looked at in a vaéuum,
MR.ALEXANDER;__rhat ;schtrect.‘_Itfyqu
IVhi,pgtSe‘thiS'aﬁd;lodk.at each”seﬁtencé w;thftliﬁderé

ffb  1t S. the proverblal m1551ng the forest for_the o

trees: But 1t s just exactly as you sald Judge

“@Fiﬁe, the conflatlon of the four sentenc srlnto'one

ltﬁt;féiée statemeﬁt.
.JUDGE FINE- ‘By the way, Lééfﬁé&tﬁéﬁd bnée
.ﬁwrote that 1t was every taxpayer S duty to flnd
'loopholes to avoid_paying taxes.

MR. .ALEXANDER: That is the issue in this
case. The code brovision itself, apparently, is now
édmitted to betconstitutional. 'And,I réally don't

. think there wasiapy érgﬁment atout that in the first
case. |
. Wouidta finding by this:Court.——
JUDGE‘fIﬁE: Well,;I think Mr.lBopp,-to_be
.fair,'beCause:hets gbing to,use his_sefen'énd—a—half
secondérﬁoré:ﬁiSely thén-f_ I don'ttthihk ﬁe*g
1ton¢éded thatiit's-constitutional. I thlnk he! s_p
-conceded that 1f 1t'sl1ntérpreted the way he wants

it 1ntetpreted.

' MR. ALEXANDER: It's constitutional. And
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- w1ll not quell speech HEIt w1ll not chlll speech

' circumstances.

_Mt. Bopp is capable of saying many Wise'things in

seven and-a-half seccnds.r_Trust me oh that.
A finding.by'thislpanel that-this

advertisement is false 1s not ‘a slippery slope It

“Onlyfspeech_that 1s false, that 15'

1ifintentionally made w1th'the 1ntended purpose of
' being false If 1n campaigns, candidates for

g judic1al offlce av01d telling lles, there 5 no

chilling of speech | And judic1al candidates tellihg
lies in judic1al campaigns is scﬁethinc that greatly
and adversely affects the public's confidence in the
integrity of the judicial system.

| JUDGE:SNYDER}” Mr. Alexahder, who is;_whd
is.really harmed otiinjured hylthis particular set
of Citcumstances, factual-misrepresentation,wwho is
reallyharmed? | |

‘MR..ALEXANDER The institution of the

~;‘copftsiTnThe 1nst1tution of the courts.

"7_JUDGE SNYDER: The instituticn of the -
court?
MR. ALEXANDER: = Thé institution of the

courts. The public’'s confidence in the integrity of
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| determination that it is

21 |-

' the Wisconsin judiciary. And we quoted from the

recent U.S. Supremé’ Court in Caperton about how

- impoftant;a-state,inﬁeréstgin“protecting the

integrity of <its judicial ‘system is.

© JUDGE SNYDER:. But we can, we can intrude

s based upon our. .

- the.court.  It's not the voters or the election . ..
“judicial ptqdﬁ¢t ﬁhat?s”harmed;.itfslthe'iﬁtégrity

of our court system.

' MR. ALEXANDER: That's correct. -And to

" society. Society relies upon a court system that

has integrity_and probity in order to have .

confidehce in the decisions that the third branch of

government'makeé. The third branch of government

Ccan't perform'its-dﬁfy in a.democfacy-if the ﬁublic

doesn't have‘gcnfidende in its integrity;
JUDGE SNYDER: Is there a logical stopping

point then as -to when  we cannot intervene-between.

peoplelfunning for foigé} judiCial.oi othetﬁise;

“and the vbteis‘who_will—elect'them;ibaSEd ﬁppn:ﬁhei5

reaéén-?hat.it_may be cpﬁt;ary.to the integrity of .
the EOurt system?

MR. ALEXANDER: . Sure. Judicial candidates
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=.gone 240 years ofrcampalgns, jud101al and otherw1se"

have the full panoply of First Amendment

constitutipnal rights. All of them. The only thing .

that they'céﬁ't do is. lie. - And as Garrison said, ..

lylng 15 ——.L" : fAff:_'_. 5{ ‘fiﬁ;wa I L ,f_j.r.___

JUDGE SNYDER Are you saylng that we ve s

'fJUDGE SNYDER: Or should be7

'7TJMR ALEXANDER You can t purpnsely and ;?;?::

1ntentlonally make a mlsrepresentatlon in a judlClal

,campalgnm

JUDGE FINE: .Back in the ‘early .1950's
George Smathers ran for the United States Senate

against then Senator Pépper who later becams a

_congressman. Smathers ran some ads or went around -
"Speaking, I don't know whethér it was radio-ads or
he was jﬁst speaking,‘accqsing:Pepper of having a

_sisterAwho was a,theépian'in Greenwich Villagef

tfh"efsfp—ila—ﬁr_and_accuséd Pepper of pragticiﬁg,

celibacy before marriage: ThiS'was'inEElorida;inn_.'

“the éarly igéois,“Smathers won .

"j;If thoseis@aﬁementsgwerenmade in‘thg_:'
épntextAoffa‘judiéialuéamgafgn énbject.to"Suprgmé

Court rule that wefré'disbussing, 60.06(3), woﬁld
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!marrled.

they be false statements, or would they be
misleading statements? Assuming his sister was an
aottess;' And assuming he .did not have premarital

Sex -

“MR. ALEXANDER: Well, thén the statement - =

_ be.misleadlng. People that dldn't understand the

Word thesplan, the deflnltlon of the word

thesplan, or what a thesplan was, or somebody that‘

. didn’ t understand what he was talklng about, may

have misconstrued it. But his statement said words

that were, you know, she's_an actress ahd.oracticed

: celibacy.

“JupeE FINE:> But isn't that ‘what Mr. Bopp
says, the way we’ should look at those words there?

MR. ALEXANDER' No: Because'this is

. false. ThlS 15 like saylng that she was somethlng

-‘else and that she was not cellbate when she was

'QJUDGE'FINE:-_NO}'it'Wastepper who -

_ptaoticedﬁcelibaoy héforerhe was married:

MR. ALEXANDER: Pepper, sorry. No. This

MR ALEXANDER : I don't know that 1t would ;iif o
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so;‘f {,.ﬁhe ad

'falmpre531on or concluSLOns of.the llstener°

is an entirely different statement. This statement

is fa;se. o _

JUDGE DEININGER So you agree —--or I

fshould put 1t thls way, do you agree w1th Mr Bopp

':3chat what our job 1n determlnlng our recommendatlon

o the Supreme Court is c nfjned to an :bjectlve -

and that Werare not relyl g

MR ALEXANDER Y'sﬁ'"

‘JUDGE DEININGER:: And agaln, thls gets

back to all four sentences, but in partlcular the

meaning of, loophole

MR. ALEXANDER: Loophole is a very key

‘part of that --

JUDGE DEININGER: ~Analysis.

MR. ALEXANDER —- ahalysis, because it

tells, it sends the message that 1t ‘was the loophole_

_that put Mitchell back on . the street Which was

what was Butler made h;s-l1v1ng.doing.-

When‘we get teDthe issue,of-

,intentionaiity;_astudge'Deininger:pointed‘out
'there S no questlon, there s no dlspute that ‘the-
itrespondent was famlllar w1th both Mltchell Cases, he

'_knew their holdlngs, he knew-the.faets, and he knew
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=statement oﬁﬁfact;:,“

the evidentiary ruling that was in dispute in this

case. .To go ahead with an ad that iS‘ao'clearly and

_unequivocally‘false.about what.happened in.the
;Mltchell case,‘ln llght of the respondent 5. readlng

fof the case, Wthh on the flrst page tw1ce says that

1s a strong,:'_

trong 1nd1catlon of hlS 1ntent‘to publ“sh- Ceiie

lﬁlso, I thlnk you can see from the’gf o

'istatement of facts that were submltted that the

_ respondent personally v1ewed the ad that he vatted

the ad that he didn't agree to publlsh the ad for I

thlhk it was a week, and then had some questlons of

what he called the tone of the ad but allowed its

_ publication anyway. He was totally familiar with

the Mitchell cases, and he Waa,totally familiar with

what the statemént of fact in this. ad was, and the

statepent of fact was;false. And also --

JUDGE FINE: In fact, Mr. Bopp 1nd1cated

'“durlng hlS presentatlon that the loophole wouldn't
'-have even had to have been 1n the Mltchell case in

order for the ad to.be truthfol:

.MR.AALEXBNDER;J:?hE?1I'@,Sértyf:Judge~

Fine?

JUDGE_FINE&,:Mt. Bopp indicated in his
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~still would have been true. .-

"truerad?.aw”"

22.

presentation that the loophole that Butler found

could have been in an ‘entirely different case and it _

-‘:fMR. ALEXANDERt;iIt;would_have{atill_been'a

JUDGE FINE:

that Justlce Butler had

‘JUDGE FINE@;: it

'”‘found was ‘in .a dlsorderly conduct case arlSlng out

of somebody yelllng or screamlng in a oonvenlence

' store, Mr. Bopp - 1ndlcated that the ad still would be

true as.phrasedl
MR. ALEXANDER: . Thatls‘what he-aaid, yes.
JUDGE FINE: That's right. |
2MR;'ALEXANDER;-7A totally unreascnable

interpretation. It's beyond‘unreasonable. Tt

,_borders on absurd because of what the ad says When

the ad says "Louls Butler worked to put crlmlnals on
the street" and 1mmed1ately talks about the- Reuben )
Leeletchell case,‘and says that "Butler found a
loophole," ln the context glVlng language its

ordlnaryﬁand plain mean1ng,-that's;the atatement_‘

~Thatlwhat.Butler_did in‘that”oasefwae.find_aw

loophole that allowed -~ put Mltohell back on the

That's what'he said in. . .=~ i

i
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- 1ntentlonallty, 1f & jud1c1al candldate hlres a ft“
*fcampalgnﬁmanager,and medla‘staff’and'says run f

"fffwhatever ads:you want

street. That's what the ad says. That's what it

was intended to say.

*.JUDGE DEININGER: Mr. Alexander, a bit-_

off~p01nt because of the facts of thlS case,_but

}glven your argument that you were g01ng 1nto on

I don‘t want to see them,

ldbes that 1nsulate the._andldate then from, I mean,_mfllt
'7admltted falsehoods 1n ads ?r If the candldate

E hlmself or. herself does not know prlor°

MR. ALEXANDER: Unfortunately, yes. But

that's not what;happened;
JUDGE DEININGER: That's not the facts of ~

this case. I understand.
MR. ALEXANDER: Also, the way the ad is .

constructed the four sentences one-after the

 other, intérrelation of them and the words, not only

goes to show the contextjof the false statement,hbut

to show the 1ntent10nallty that ‘it was false

,Endlng w1th the’ tldy'rlbbon at. the end, "Can -f.;.. -

Wlscon51n famllles feel safe w1th Louls Butler on

the Supreme CourtT"A Of course they can' t feel safe

_wrth Louls Butler on the Supreme Court glvenvhls

-conduct in the Reuben Lee Mltchell case So the .
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1] intentionality is there, the facts are there.
"2 - - JUDGE FINE: Would the'advertisement be
f3 _‘false 1n your v1ew 1f the sentence that says

"4: ff}f"Mltchell went on to molest another chlld"_was

"'45 e .{fdremoved?‘.So.theqsegue;way frdmpﬂBntler,found,aif_-1ff”

Civitrue 1f - o

'7910: "'?fhrifii_' iJUDGEaFIﬁE Would you contend that the

11 _5statement was . false 1f the "Mltchell went on to

’lé | -'molest another Chlld" were remoned° Thatzis, you

137 r'just had Mltchellvraped an 11—year+old.girl, he

14~ found a loophole, can Wisconsin famllles feel safe.

15 .. MR. ALEXANDER: Well our contention rs )
164 . . the context-is'the four statéments. You take the

17| four —

lé'_~ :'JUDGE FINE: No, I understand;

;9 o o o : Mh ALEXANDER- It's a tougher case 1f7you

20 ftake the. fourth statement out. |

:21‘ f...i. ___ :_. JUDGE FINE It 8 a tougher case; but what
:is22T .--_iwould be yeur posltlon'p That s why I asked it, |

'{{;23". ‘..gbecause it's a tougher case. .

2w MR.‘.ALE-XANDER T would say that in ...

725_ reading that, 1t would - those three sentences
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would not constitute a false statement.
JUDGE FINE: Okay. So the crux of the
fslseness‘is_es_ | | A
'PMR- ALEXANDER:'!The'four{sentenees.

r‘JUDGE'FINE: — the four sentences, but

*the four sentences

H:;fellstiyohr confistten.argumentrfalls }h_:;:?::”
| MR. ALEXANDER ;]Yég;; But the fact is that
.the four sentences were stated and lt S, there -

JUDGE FINE: ﬁs, T UHQerstand}” I'm just
;trying.to.gsuge the extent to which-ysh view. this |
and what your shalysis is. |

MR. ALEXANDERQ Yes. Yes.

JUDGE FINE: So the fourth statement is
the —- that "Mitchell went ehﬁ is.the keystone, and
as-thé four sentences sit-thefe'tedsy it's.an arch
- that you see conflated into a false statement

| MR. ALEXANDER ?eél

 JUDGE SNYDER: .Mr Aie;ahder; asaI:tead:
the preamble to Supreme Court Rule 60, it seys that'
therrules,should-not belpteseht Qr'sheuld th-be:
:applied to;eteate_e_ttapjfet the!ﬁhwsty. Tt occurs. -

to me that down the road, based upon this type of an

But the:crux of the ﬂhﬁ_,x-_;i
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-fCommlsSLOn or some other government}'gency 'hy'h

exercise that we're going through here, someone
might suggest that perhaps judicial candidatesrhave'

all their advertlsements and matters they w1sh to

f;present to the voters cleared by the Jud1c1al

o:thls belng a most unusual oase,_and that the code-

r‘ffprov181on only prohlbltlng the most unusual types of
'ﬁ;cases - There should be no fear by judlClal

| candldates of mlsunderstandlng of words that they

use if they rertrue and not mlsrepresentations‘and

are not understood exactly. as they are intended to

Abe;_ﬂThiS'ad_——

JUDGE FINE: But if your, if your

oohoession that "Mitchell went on to molest another

- ohild"'is the keystone ofhyour arch of conflation,

isn't Judge Snyder's concern legitimate?, If “Butler

,fduhd-a_lodphole.= Can Wlscon51n famllles feel safe"

'iSTokayA' But "Butler found a loophole," and then

the truth_ the truthful statement "Mltchell‘went on

Ato molest another chlld" 1s put 1n there,'lt's not B

' okay, isn't Aty doesn't that lndloate that there 5

some.ten51on between the Flrst»Amendment's
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'protection against ohilling campaign speech if a

candidate has to say, gee, can I add that truthful

-statement? Or mnst I take‘that-truthfulpstatement
'goﬁt on fear that somebody later on w1ll look at 1t

.f€as the keystone of" the conflatlon archO'iz.i"

MR ALEXANDER %

That's a false statement

not;what happened
JUDGE FINE._ What s not what happened°
MR ALEXANDER In the Reuben Lee Mltchell_
._oase, what they stated happened dldn t happen.
..Butler didn't do anythlng that put Mltchell back
onto the street. |
JUDGE FINE: Well -~
MR: AhEXhNDER: And when they re.looklng
‘ at the ad and the ad, well and, you know,,the
-;eepondeht looked at the ad,and he didn;t like its
tone. And when somebody ‘is looking at an ad like X
hthls, the 1mmedlate reactlon should say no, that’
,not what happened How is that ChllllngT‘
JUDGE FINE > ;Butler found a.loophole{
which everybodyAhere gOnoedes_that;heldid;_and later .
f;gg_Mitchellfwent on to rapeSSOnebody eiae.iaight?.
" MR. ALEXANDER: TLet' s, letta-nakeienre we

understand what the Comm1551on means when it says

"1adfertisement,~r_xj
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*f*ﬁfound a’ loophole that‘got:Mltchell Aff Whlchf

T}ffthls ad it';;; gh‘i,lhicﬁ.ifi;fl-d a lOOphOle

'l'lthat got Mltchell off We can t put that out

'Constltutlon

that everybody agrees that Butler found a loophole.

As I -said, "Butler found a loophole, " parsed and

.looked at as an 1nd1v1dual sentence, has no meanlng
But when you put 1t in the context of the other fourl

Vsentences,ilt blooms 1nto a meanlng that Butler L1??3

' because that would be a: false statement And that'e

,not chllllng speech at all.

JUDGE FINE ‘Well, what you re saylng is

-the words, found a loophole that got Mltchell off,

are 5o clear from the conflation of the four
sentences, that:it's as if they Qere there in actual
type. |

jMR;'ALEXANoER}h'fesQ

JUDGE FINE: That doesn't create any,EIrst

‘Amendment. problems for yQu?.

MR. ALEXANDER: Because it's a

-Amisrepresentation'faléely.made; which'is hot-:-

pprotected by'the Flrst Amendment of the

| JUDGE EINE:”-I mean, that kind Gf parsing

analysis doesn't create any First Amendment problems
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-.Valeo. Thls 1s a dlfferent type of case. As I say,

freally a, severe effec

that you see? .

MR;?ALEXANDER: No. . Because this case is

- outside thaﬁ— -Thls 15 a. dlfferent case, dlfferent

than the. Wlscons;n nght to Llfé, or Buckley vs.

B o,

:;l;e publlc s confldence-df

1n the 1ntegr1ty of WlSCOHSln s"jud1c1ary And 1s:y;in‘;‘

not allowed by the Code of Jud1C1al Conduct aThéid

code as wrltten is constltutlonal And thls conduct

vlolates that code.

So unless you have any- further questions,

JUDGE FINE: What kind of'a.recommendation
are you seeking?d

MR. ALEXANDER: The_éommission has not
discusSed a zecommendation. uAnd-I,rso.obvionsly,
I'm not,adthorized'fo'make it. |

JUDGE SNYDER: Mr. Alexander, let's say

_ Justice Gableman runs again ten years.from now, and

let's say that somebody runs agalnst hlm and he puts
out an ad that s5ays, Justlce Gableman was. publlcly '
accused of mlsu51ng his phone as-a judge, as- a
51t£1ng judge, back before he became-or when ne

became a just;ce; further,'Justlce Gableman had to

the advertlsement contalnlng{the false statement has }n:f*
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uT?been challenged ='w:Lc:e )% the”Judlc1al Comm1551on°;‘w

22"

~when we come to it?

£e5pond to a complaint by the Judicial Commission

coneerning an advertisement he put up during the

: 'campaign, andfends up,with something like, Can '
-Wlscon51n famllles feel safe, secure with Justiee.'

.,Gableman contlnulng as a,_as a’ justlce When he 3 R

not at all Because ﬂfi=:

”MR ALEXANDER

1t s not an 1ntent10nally false statement m‘”"
JUDGE SNYDER oI mean,-ybu can draw
conclu310ns that may not be approprlate

" MR. ALEXANDER: Well, frOm_those

statements, yes, you can infer. But that's not what

the ad, that's not what those. ads said.
JUDGE DEININGER: Mr. Alexander, if we

agree with the Commission's position here that there

has been a violation of the. canon and there are no

/

constitﬁtional difficulties with ue*ee concluding,-

do ‘you wish then:to have further argument on the
5qﬁeetien‘of.reeemmeﬁdatidns?‘ O;iwouldfyeu'be

" looking to-submit that? Or we'll cross ‘that bridge. -

" MR. ALEXANDER: I would suggest that some -

sort of fﬁrther-prqceedinge would bernecessary, if
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1 . the panel wanted to hear the Commission's
2 ~ recommendatién and the respondent's recommendations.

.3; . .Bo I would thlnk further proceedlngs would be"y

al fi‘necessary in that regard _ Whether it's wxltteh or. -

5| . have a-hea:;ng—l;ke;th;stglrwould-leeﬁeﬁﬁp}toethe

discretion of the pane

PRy 9 :‘thls p01nt° O'nel; way o'___ the other"
”Q:: B 10, R .tf* MR ALEXANDER I-dOht.fes, h4 do I think R
117'.l.:-'that thlS panel has enough 1nformatlon 50 lt 5

i2 capable of making ahde01sion one oay or the other.
13| © °  Thank yoo. |

14 - _ o JUDGE SNYDER; étill have a couple

15 | N minutes. Theok you. Any further questiohs?

16 v .. JUDGE FINE: 'He'll-prohablySate-them,for
17 Mr. Bopp. U '

18 _ JUDGE SNYDER: Thank you. - Counsel, you

19 have some time left. Please be concise.and to the
20 . .point oonCerning anﬁiiésponsés.to Mr. Alexende;g“_t'

'21 R ' 'Mﬁ{fBOEEj'-Shre: :Thaﬂk'YOu{vetﬁ much,

':22? . .your Honor. .-

23l L ' The Commission has conceded thetxif” if’
24 . . this statemeht ie tfﬂé,'"found a loophole," then

-25 '-thElI conflatlon argument fails. Well,‘the
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Commission has conceded that --

- JUDGE FINE: No,, I don't think they have -

 -conceded that.

flileR..BOPP: They did. concede 1t

:"5:;:_JUDGE EINEj,;

'that 1f that 1ndl ldual statement taken 1n 1solat10n

is true, then the entlre ad 1s true They re maklng 3

exactly the opp051te statement

MR. BOPP'-'Yes.- And what l understood

~ them to say, and you have -to consult the transcrlpt

I understand but ——

JUDGE FINE:'“NO, no, no.
MRT'BOPPé I could be wrong in my —
k.JUDGE FINE: No, no.’ l'agree with-Judoe
Delnlnger, that's what‘I meant in a shorthand way.
MR BOPP Okay. Well they have admltted
-that the statement is true in the Statement of -

_Facts. They were asked —= that we made our

V-Statement of Facts ori number == paragraph seven,

. that Butler found a loophole 1n Reuben Lee -

Mltchell's case 1s true, the Comm1551on ] response

does .not dispute 1t. Theylve already done that, " So

'NQ! No. I dldn't hear 1t and;‘h37€.f”
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1 whateﬁer this means, if it means that Mitchell got
2 | out of jail-, they have admitted that it's true.
3y *ﬁow,fjou'ﬁnow, obv1ously that s not true
fé: "V ;'that Mltchell got out of jall as a result of the
'hf" fifgloophole And 1n fact when you asked what A
”'Lzstatement h?re‘do‘wéhn?ed to look to-to_flnd a ialse ;:éé?;TEH
*;é;'J";itzstreet Mltchell raped a olrl Butler found ah;;:-
'iﬁL fffd.Tloophole, and Mltchell you know, got out of jall
11* _ ~. ‘and Mltchell went on to molest another Chlld In
12- ' other words, he said these_words. _I mean, thesegare
13 | the words_that he is pointing to_asrbeing false,;
14 that he says are here; but he has to add them
i5 - - : And after all there S no one meaning of ‘
16 . the word, loophole that means that you always get-
17 out of jail. Nobody belleves that When a crlmlnal
'15. | . defense lawyer flnds a loophole, 1t means 1nexorably
:19 - that you get out of jall ‘So you can't say ‘that |
': 20_ ,1_l this word. —— these'words,fwhlch:they say are true,
;21i‘h":i meanthis.:,Becanselhe:wouid néwer even_had to;aay
' f22L.Af'. 1thie§: Itjwould have.beenhinhéiént in the:neandno.of
‘23, _this'word.l -
,h2421=,77 o  Well, i_suggeetj%%~lfhd%en'tldone.dt,:hnt
25 | I suggest we logk it'up,'iook up:the word-and see if
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'nefact;ifThere-Lt 15

:ﬁEAnd_he says on Page 12 of”the CommLSSLOn*s motlon

e'tfacts were omltted 1n the advertls'

25|

it says that therefore, the criminal always gets out
of jail.
'New, he 3130 eaid-that IWéliﬁ'we are hot

g01ng after Justlce Gableman because of an omltted_A'

iﬁHefSald lt The omltted fact.t

;enﬁ“"fvﬂe"seysfje.fti

‘that 1t 5 omltted facts They go on on Page 10 to '

?say;'.cqnveys a false;faet abouﬁ.anlqpponent because

he studieusly avoidszeéying it'directly." In other

-words, agaiﬁ, doesﬁ't say it. Doesn't say the false
.fact that in readlng thlS, in answer to the’ Court 5

.questlon, he has to state that he got out of jail as -

a result of theﬂfindingloﬁ the.loophole.

Now, of course, the other, the reason we

keep going back to —

-JUDGE FINE: -:If finding a loophole doesn't

‘mean that you get-eut.en‘the street, what woﬁld it

mean?e What - would itemean'ether'than the short

answer?
- MR. BOPP:  Well, it couldbe, it could -
mean yqu'reeretrieg: Iemeah,ameﬁy_cesee people -are

retried. They stay in jail, they’'re retried, and
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‘5ifﬁwantedAto

";\fﬁghappened

:?a"that you get;out of jall

they're a lot of times reconvicted. So, -you know.

And of course, even in this case the Supreme Court

said that even though there was a quote, loophole,

there wae‘afptoblem,'thet_he,wasn't‘teleesed from -

fﬂjﬁil.becauéetbﬁfit- 'Despite5what‘the;ceett.Qf

And so.the result:ls 1t may or may not be

Now, we keep g01ng back to the, thlS

'statement's truth or f3151ty, because that '8 what

the canon saye. The canon_Says, with reckless

distegard.for the statement's truth or falsity,

misrepresents the identity, qualifications, present

position, or other facticoncerning the candidate.
The misrepresentation is <- points you to what facts

are pertinent, that you can be cha:ged with having

' mierepresented'threugh a statement, thé statement's

truth br”falsity. So it alltbegins‘and'ende with

_the statement 'S truth or fa151ty Thatfe;the way
the Wlscon51n Supreme Court wrote 1t They didn't-
use theAwotdgalone, mlsrepreseﬂts;;aE a Stande

‘aloﬁe, as a standalons. Iheyrwehted_tq foeue;faﬁd I

think qﬁite coriect1y,'beCauSe-éf'the constitutional

issues involved, on the statement's truth or

' "?gﬁAppéals-ﬁanﬁEdffé*déaéndibﬁLé@uisefﬁﬁatgﬁﬁtie:;zf; R
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; _narrow only in the- most ex1gent c1rcumstances is

falsity. ©Not the omitted statement's truth or .

falsity, but the statementfs truth or falsity.'
.I‘

And of zourse, the flnal p01nt I would

']make about the publlc 1nterest the Supreme Court ln;-_

'*h;a faSC1nat1ng case called Brldges VS Callfbrnla 1n'f

'the 1ntegr1ty oflthe jud1C1ary-. And the court sald R

-the U.5. Supreme Court said the exact opp051te, and

that is, that enforced silence about the jud1c1ary

creates resentment, susp1c1on, "and contempt more

than it would enhance respect of the judiciaryr The _

judiciary can stand a truthful-discussion of the

matters at issue regarding a campaion. They can

'stand that. ~And enforced silence will simply breed
-contempt.’ And that 5 why the, thlS canon is wrltten
- s0 narrOwly. They could have wrltten lt and I.

, thlnk unconstltutlonally, but they could have

‘wrltten lt to deal w1th omltted facts or mlsleadlng '

statements But they didn' t But-because'the '{

' Supreme Court recognlzes that thlS has to be very

the government -= and even that 5 controver51al -

e ]udlc1ary 1s necessary to preserve'f"

I T
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can the government intervene in a political campaign

to punish somebody for campaign speech. This ad, if

anything, and we don't_think it falle anywhere, if |
'fanjthing, is a‘;;'WOuld be a.quintessentialxexampie
'Zof what falls w1taln the second senteace, not the :

.;Thank you

ﬂ-JUDGE SNYDER.i Thank you

EJUDGE FINE One gulck questlon Bk

;;followuup to my questlon to Mr Alexander Do youe“

fagree Wlth Mr. Alexander that the 1ssues that we
hayeion the tabieeat the cur:entet;me.eaa te-L
' reseived on eummary judgﬁent? : |
| "~ MR, BQPP:. i do; Thank you. . ;AV
JUDGE SNYDER: Thank you;'éentIEmen;
Appreciate it. | | |

{Proceedings concluded, 11:35 a.m.)
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STATE OF WISCONSIN )
COUNTY -OF WAUKESHA )

_ I SUSAN M. DeMENT do hereby certlfy

"—;that I am a stenographlc reporter,

present at the proceedlngs held 1n th_

‘above entltled matter,‘and

7€1n Stenotype, that the foregorng transcrlpt lS a
'?ffftrue and complete COpY, 1n typewrltten form, of my

:fStenotype notes taken at said hearlng.

. Datéd September 21, 2009.

Qf«tm)’h ,whw.%

Susan M. DeMent -
' Registered Professional Reporter

at I recorded the _same i
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